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INTRODUCTION

I, Chairman of the Department-related Parliament&tanding Committee on
Personnel, Public Grievances, Law and Justice higdveen authorised by the Committee on
its behalf, do hereby present the Seventy-eighbRey the Committee on the Commercial
Courts, Commercial Division and Commercial Appe@l&ivision of High Courts Bill, 2015
(Annexure-I).

2. In pursuance of the Rules relating to the Depamt-related Parliamentary Standing
Committees, the Hon’ble Chairman, Rajya Sabha nedethe Bill, as introduced in the Rajya
Sabha on the 39April, 2015 to the Department-related Parliamentatanding Committee
on Personnel, Public Grievances, Law and Justicerf' May, 2015, for examination and
report to Parliament.

3. In order to solicit the views of stakeholderfe tCommittee issued a Press
Communiqué on the ¥3June, 2015. In response thereto the Committedvesteseveral
memoranda containing suggestions from various drgdons/ individuals / experts.
Comments of the Department of Legal Affairs on thews/suggestions so received were
obtained for consideration of the Committee. ThenButtee heard the views of Department
of Legal Affairs on the 18 May and the 10 August on the Bill. The Committee, in its sitting
held on 28 November, 2015 took cognizance of the promulgatibthe Commercial Courts,
Commercial Division and Commercial Appellate Diaisiof High Courts Ordinance, 2015
(Annexure-11) on 23% October, 2015 by Hon'ble President of India andrtiehe explanation
given by the Secretary, Department of Legal Affaifsthe circumstances under which the
said Ordinance was promulgated.

4. The Committee had wider consultations with dtak#ers from Bar, Business
Chambers, Financial Institutions, PSUs, and otberroercial entities. The Committee heard
the Registrar, Supreme Court of India, represamstof PHD Chamber of Commerce and
Industry, Confederation of Indian Industry (Clindian Council of Arbitration, the Law
Commission of India amongst others.

5. The Committee during its study-visit interacteith the Registrar Generals/Registrars
of High Courts of Calcutta, Bombay, Madras, AndhraPradesh
and Telangana, Jammu & Kashmir, Punjab & Haryand,dttarakhand, State Governments
of West Bengal, Maharashtra, Andhra Pradesh, Tatsglramil Nadu, Jammu & Kashmir,
Himachal Pradesh, Punjab, Haryana and Uttarakhand.

6. While considering the Bill, the Committee toaite of the following
documents/information placed before it:-

0] Background note on the Bill submitted by the Deparit of Legal Affairs,
Ministry of Law and Justice;

(i) The Commercial Courts, Commercial Division and Caroial Appellate
Division of High Courts Ordinance, 2015;

(i) The Arbitration and Conciliation (Amendment) Ordica, 2015;

(iv) 14" 128" 188" 189" 220" 237" 236" and 25% Reports of the Law
Commission of India;

(iii)



(v)

(vi)
(vii)

(viii)
(ix)
(x)
(xi)

(xii)
(xiii)

Ninth Report of the Committee on The Arbitration darConciliation
(Amendment) Bill, 2003 (July, 2005);

The Ease of Doing Business Report (2011 & 201éhefwWorld Bank;

Securitisation and Reconstruction of Financial Assend Enforcement of
Security Interest Act, 2002;

Recovery of Debts Due to Banks and Financial latihs Act, 1993;
The Delhi High Court (Original Side) Rules, 1967;
The Civil Procedure Rules, 1998 of United Kingdom;

Views/suggestions contained in the memoranda redeifrom various
organisations/institutions/individuals/experts e provisions of the Bill and
the comments of the Department of Legal Affairg¢be;

Views expressed during the oral evidence tendeedord the Committee by
various official and non-official witnesses; and

Replies of High Courts and other stakeholders éoGbmmon Questionnaire
prepared by the Secretariat on the issues dedthyithe Bill.

7. The Committee considered and adopted its Repoits meeting held on the™s
December, 2015, and decided to present/lay theeeal tendered on the Bill in both the
Houses of Parliament.

8. For the facility of reference and convenienbe, dbservations and recommendations
of the Committee have been printed in bold letitethe body of the Report.

New Delhi;

(Dr. E.M. SUDARSANA NATCHIAPPAN)

8" December2015 Chairman,

Department-related Parliamentary Standing
Committee on Personnel, Public Grievances, LawAgiice

(iv)



REPORT

The Commercial Courts, Commercial Division and @uarcial Appellate Division
of High Courts Bill, 2015 (Annexure-1) seeks to-gpt Commercial Courts/Commercial
Divisions for fast track resolution of commerciasputes of the value of rupees one crore
and above. As mentioned in Statement of ObjectsRewsons of the Bill, the proposal to
establish the Commercial Court and Commercial vief High Court shall:-

(i) accelerate economic growth;
(i) improve the international image of Indian justi@ivkery system; and
(i) improve the faith of investor world in the legaltcuwe of the nation.

2. Growth of international trade in globalised emmy has led to increase in
commercial disputes. Owing to increasingly inteioradlisation of commerce, specialised
commercial courts have been instituted by many tmsto decide complex commercial
cases expeditiously. It started with United Kingdom1895 as a part of Queens Bench
Division of High Court; thereafter as many as sé@en countries, namely, France, Canada,
Belgium, Germany, Australia, New Zealand, Unitecat& of America (22 States),
Philippines, Pakistan, United Arab of Emirates,dpdl Russia, Romania, Ukraine, Ghana,
Sri Lanka and Singapore have set up commerciat€asra part of their municipal court for
speedy settlement of commercial disputes. Singapmrd Dubai have emerged as
commercial dispute resolution hub in South-Asia 8iddle East, respectively. Singapore
International Commercial Court (SICC) which stariedJanuary, 2015 happens to be a
division of Singapore High Court having judges frather countries and allowing foreign
lawyers to appear before it on commercial dispusasilarly Dubai International Financial
Centre Court (DIFCC) also decides cross-border ceroma disputes on the consent of
parties. But India has not emerged as preferretindéi®n of commercial dispute resolution
due to delay in Indian judicial forums.

3. As against five months (150 days) in Singaptdrégkes nearly four years in India
(1420 days) for enforcing a contract. The Union &ament has been making internal
corrections for easing business in the Countryicladeforms in the form of providing fast
track courts for resolving commercial disputes e @f them to instil confidence amongst
domestic and foreign investors. The Law Commissibimdia in its Two Hundred and Fifty
Third Report (January, 2015) has reported that ra85' March, 2014 more than three
million civil cases are pending in various High @sAnnexure-1ll). Delay in adjudication
in Courts amounts to breach of India's obligatioder bilateral and multi-lateral investment
treaties to provide effective means of assertirggnd. As reported in Law Commission's
Two Hundred and Fifty Third Report on CommerciaviBion and Commercial Appellate
Division of High Courts and Commercial Courts BEQ15 (January, 2015), 51.7 percent of
civil cases belongs to the category of commercigpute in the five High Courts having
original jurisdiction. The break up in those HigbuZts is given below:

Table - 1
Pendency of “Commercial Disputes” in High Courts wih Original Jurisdiction

High Court Total Number of Total Number of % age of
Civil Commercial Commercial

Suits pending Disputes pending Disputes
Madras 6326 5865 92.71%
Calcutta 6932 5352 77.20%
Bombay 6081 1997 32.83%
Delhi 12963 3582 27.63%
Himachal Pradesh 354 88 24.8%

Total 32656 16884 51.7%




4. In a globalised economy, several Bi-lateral taeent Treaties (BITs) have been
signed by Union Government. Countries which havtered into BITs with India prefer

judicial forum in other countries even though caaéection has arisen in our country, as
they have little confidence in the Indian justicglicery mechanism which is plagued by
inordinate delays. In the case\White Industries vs Union of Indi¢he arbitration award of

International Chamber of Commerce has adversegctdtl the interest of the country in the
international arena. The delay in justice delivegn have impact upon India’s treaty
obligation and terms with other nations, ultimatetpmmerce of our country. The

Commercial Courts are proposed to overcome theyeelpdicial process.

5. The Government of India is committed to createF®I friendly environment to
attract more foreign investments for economic glowiftthe country. In the "Ease of Doing
Business" Report (2015) of the World Bank, the allgank of India has slipped to 142, out
of 189 countries, from 140 in the year 2014. Outheften parameters used for ranking, rank
in all the parameters has declined except on “Btiotg Minority Investors”, which has
improved and the other on “enforcing contract” hawained constant at 186 rank. There is
an endeavour of the Government to improve the iposdf the country by placing within top
50 countries of the world. The current economiavslown in China may be a contributing
factor for acceleration of economic growth.

Background of the Bill

6. In the year 2003, the Law Commission of Ingiedo motutook up for an in-depth
study of international practice of commercial ceuahd the need for such courts in India in
post liberalised phase of economy. The Law Commmissi its One Hundred Eighty Eighth
Report on Proposals for Constitution of Hi-TechtFa3rack Commercial Divisions in High
Courts (December, 2003) felt the need for havirigieft dispute resolution mechanism for
commercial disputes. It had also felt that quickoezsement of contracts, easy recovery of
monetary claims and award of just compensationdmmages are, absolutely critical to
encourage investment and economic growth. In tlegoR it had recommended for setting
up of fast track Commercial Divisions in all Higlo@ts. Following were the main features
of the Commercial Division of High Courts Bill, 20@re:-

» Commercial Divisions of High Courts to comprise tudges to adjudicate high
value commercial disputes;

* The pecuniary value of commercial disputes to dess than rupees five crores;

» Fast track procedure indicating time line for fijipleading, recording of evidence
and delivery of judgment by the Division Bench;

» Case Management Conference for judges with the desvfor the purpose of
filing written statement and completion of evidence

e Statutory appeal to Supreme Court from the ordedsjadgment of Commercial
Division of High Court; and

» The jurisdiction of the tribunals and other forumere not to be affected by the
jurisdiction of the Bill.

7. The said Bill was examined by a Select CommitteRajya Sabha which presented
its Report on 28 July, 2010 with certain amendments. Those amentinveere considered
by Law Commission of India in its Two Hundred Fifthird Report (January, 2015). Thus,
the present Commercial Courts, Commercial Divigad Commercial Appellate Division of
High Courts Bill, 2015 is an improvement upon then@nercial Division of High Courts
Bill, 2009.



Salient features of the Bill

8. Following are the key features of the Commer€aurts, Commercial Division and
Commercial Appellate Division of High Courts Billp15:-

Creation of Commercial Division in five High Couttaving original jurisdiction
(Calcutta, Bombay, Madras, Delhi and Himachal Pshjieand Commercial
Courts in such districts to be decided by the S@eernment in consultation
with concerned High Court to fast track commerdaputes of the value of
rupees one crore and above;

All pending commercial suits to be transferred tmrnercial Court/Commercial

Division from District or High Court concerned afthe constitution of those

courts. But those suit where the final judgment besn reserved by the court
prior to the constitution of Commercial Division/@mercial Court, would not be

transferred,

Commercial disputes to be heard by judges havimgodstrable expertise and
experience in commercial law;

Commercial Appellate Division of High Courts to heppeal from the decisions/
judgments of proposed Commercial Division/ CommarcCourt and the
following Tribunals/ Boards:-

(@ Competition Appellate Tribunal;

(b) Debts Recovery Appellate Tribunal;

(c) Intellectual Property Appellate Board;

(d) Company Law Board or the National Company Law Tmadg
(e) Securities Appellate Tribunal; and

( Telecom Disputes Settlement and Appellate Tribunal.

Application or appeal in international commerciabiaation to be heard and
disposed of by the Commercial Appellate DivisiorHagh Court;

Introduction of case management conference; setiting line for both oral and
written arguments;

Civil Procedure Code proposed to be amended tarfask commercial disputes
which would prevail over existing High Court Rulasd other provisions of Civil
Procedure Code.

Time bound oral arguments to be supplemented hiyernrsubmissions to be filed
four weeks prior to commencement of oral arguments;

Time bound delivery of judgement within ninety daysm the conclusion of
arguments;

Forfeiture of right to file written statement afexpiry of 120 days;

No civil revision application or petition shall bentertained against any
interlocutory order of the commercial court incluglian order on the issue of
jurisdiction;

All appeals against the order of Commercial Divigi@ommercial Court to be
heard and disposed of by the Commercial Appellatgsion of High Court
within six months from the date of filing of sucppeeal;

9. The Secretary, Department of Legal Affairs dgrithe meeting of the Committee
held on 28 November, 2015, submitted that there was a pressom the legal fraternity to

10



give effect to Delhi High Court (Amendment) Act,18) In the event of bringing into force
all disputes of Rupees two crore and above woule ha be transferred to District Courts.
Again with the enactment of Commercial Courts, Carsal Division and Commercial
Appellate Division of High Courts Bill, 2015 all oomercial disputes of Rupees one crore
and above would be taken back from District Cotot€ommercial Bench of High Court of
Delhi. In order to save time, both the Acts haverbgiven simultaneous effect from single
day. Therefore, an Ordinance was promulgated by'bt®rPresident of India on 23
October, 2015. He further added that a new Bill Midee introduced in the Parliament to
replace the Bill under examination of the Committedewever, the Government will take
into account the recommendations of the Committegewntroducing the new Bill on the
subject.

10. A comparison of both the Bill under considematiof the Committee and the
Ordinance is aAnnexure -IV.

Existing system of dealing with Commercial Disputes

11. The Registrar of Supreme Court responding ¢odtireries of the Committee on the
definition of ‘commercial disputes' has stated rackeu:-

.."Till date "Commercial Litigation" has neither beedefined nor had been
recognised as a class in itself. The fact howeeearains that litigation pertaining to

commercial matters has been and is being agitatfdrb the different hierarchy of
"Courts throughout the Country. lllustratively mexs relating to Company Law,

MRTP, TRAI, SEBI, IRDA, Civil matters, Mercantilew, Commercial Transaction

including Banking, Simple Money and Mortgage mattematters relating to Leases,
Government Contracts and Contracts by Local Bodresand were being decided by
different courts and at different levels rightritrdhe inception and till date....."

...... It would be worthwhile to mention that theeses mentioned in Section 2(1)(c) of
the proposed Bill are already being taken care gftbe Hon'ble Supreme Court

under its ordinary and appellate jurisdiction. Iract, even cases relating to

commercial disputes arising from the other statytBoards and Tribunals are also

being decided by the Hon'ble Supreme Court aswf.nd

"......Classification has been made on the basiprefexisting subject categories in
the Hon'ble Supreme Court. Whatever matters waraddo be related to trade and
commerce from amongst the existing subject categoniere inserted in the list.
However classification is also based upon the cdised under various enactments
relating to commercial transactions......"

12. A special Bench for Commercial Litigation commoed on i July, 2015 in the
Supreme Court of India. The High Court of Madragligady having a Company Court to
deal with matters arising out of the Companies A@Q56. During its study-visit, the
Committee was apprised that Commercial Benches bese made functional in High Court
of Kolkata and Mumbai. The High Court of Delhi alsxently established two Benches of
Commercial Courts in the Original Jurisdiction and Benches in the Appellate Jurisdiction
on 26" March, 2015. As far as District Courts in Delhé @oncerned, a Commercial Court at
the Tis Hazari Court Complex was created in 1990s.

13 The Committee approached all the High Courts amdeSGovernments to furnish
their written views on provisions of the Bill thrglu a common Questionnaire. Accordingly,
the Committee received written views of thirteemgtdiCourts, i.e. Delhi, Sikkim, Calcutta,
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Madras, Hyderabad, Himachal Pradesh, Madhya Pradaarkhand, Allahabad, Rajasthan,
Guwahati, Uttarakhand, and Punjab and Haryana envd#rious provisions of the Bill.
Except High Court of Sikkim, none of the High Cauttave opposed the creation of
Commercial Courts.

14. The observation of Hon'ble Justice N. Ramamaliren of High Court of Judicature
at Hyderabad on the Bill is as under:-

"...The measure to create a Commercial Appellate sizigi in all High

Courts, including those which did not have origipalisdiction to entertain

civil disputes such as the High Court at Hyderabaduld help in resolving

the disputes much faster...."

15.  The observation of Hon'ble Justice P. Naveea &aHigh Court of Judicature at
Hyderabad on the Bill is as under:-

"...It is laudable object but functioning of alteria forums created is much

to be desired. Unless the purpose of speedy dikjsasured, there is no

point in creating such forums...."

16.  To the query of the Committee on the need ah@ercial Courts in the Country,
State Governments of Kerala, Andhra Pradesh, T&ladu and Telengna have felt that
establishment of commercial courts for expeditidisposal of high value commercial cases
is the need of the hour. Even though this law do@sapply to Jammu and Kashmir, that
State Government has supported the objectiveseoBtth The High Court of Jammu and
Kashmir has also felt that such a law is also n@edehat State even though commercial
activities are limited to the areas of Jammu andagar only. There are only fifty-six cases
above the pecuniary limit of rupees one crore aredmg in that State.

17. State Governments of Uttarakhand, Sikkim, Mapor and Union territory of
Andaman and Nicobar have expressed that there read for Commercial Courts in their
States as commercial disputes of rupee one crogevary limited. In Uttarakhand
commercial disputes of rupee one crore and abaemly twenty five cases and which are
confined to the district of Dehradun only. In th@t® of Sikkim there is only one such case
in the whole State. In Mizoram and UT of Andamad &licobar very few commercial cases
are pending.

Commercial Disputes - An inclusive definition

18.  The definition of ‘commercial dispute' proposedier Clause 2(1) of the Bill is quite

exhaustive having scope of addition of more iterfhsaonmercial disputes in future by the

Union Government. It covers every kinds of comnartiansaction by merchants, bankers,
traders, investors, etc. The details of commerdigputes enumerated in the Bill are as
under:-

0] Ordinary transactions of merchants, bankergrciers and traders such as
those relating to mercantile documents, includingfoeement and
interpretation of such documents;

(i) Export or import of merchandise or services;
(iii) Issues relating to admiralty and maritimevia
(iv) Transactions relating to aircraft, aircrafhigines, aircraft equipmerdand

helicopters, including sales, leasing and financhthe same;
(v) Carriage of goods;

12



(vi) Construction and infrastructure contractg)uling tenders;

(vii) Agreements relating to immovable propertyedsexclusively in trader
commerce;

(viii) Franchising agreements;

(ix) Distribution and licensing agreements;
x) Management and consultancy agreements;
(xi) Joint venture agreements;

(i) Shareholders agreements;

(xiii) Subscription and investment agreementsgeing to the servicemdustry
including outsourcing services and financial sessic

(xiv) Mercantile agency and mercantile usage;
(xv) Partnership agreements;
(xvi) Technology development agreements;

(xvii)  Intellectual Property Rights relating to gietered and unregistered
trademarks, copyright, patent, design, domain namgsographical
indicationsand semiconductor integrated circuits;

(xviil)  Agreements for sale of goods or provisidrservices;

(xix) Exploitation of oil and gas reserves or otheatural resourcesicluding
electromagnetic spectrum;

(xx) Insurance and re-insurance;

(xxi) Contracts of agency relating to any of thmwe, or relating to sucbther
commercial disputes as may be prescribed; and

(xxii)  Such other commercial disputes as may bsgibked.

19.  The Delhi High Court (Original Side) Rules, TQ#der Chapter 'XVI' under caption

'‘Commercial Suits' has defined the commercial caglesh arises out of the ordinary

transactions of merchants, bankers and tradersedaiihg to the construction of mercantile

documents, export or import of mercantile, affrangént, carriage of goods by land, sea or
air, insurance, banking and mercantile agency agidtantile usage.

20. The definition of 'commercial disputes' prombsa the Bill is wider than the

definition mentioned in the Delhi High Court Rule$967. However the definition

enumerated under Rule 58 of Civil Procedure Rul888 of the UK (which deals with the
procedure followed in English Civil Court) appetode similar with the definition proposed
in the BiIll.

21. The Registrar-General of High Court of Delhi his written submission to the
Committee on the Clause 2 of the Bill has statedrater:-

....Execution of Judgments/decrees in commercialutisphould also be
before Commercial Division/Commercial Court. Eldae order/decree
would remain on paper and defeat the expeditiospatial. Objections of
several nature, in execution under Order XXI of CR€ required to be
decided as a suit and those proceedings also otggbe included in the
definition of ‘commercial dispute'....

13



22.

23.

The Registrar of Madras High Court in his venttsubmission to the Committee on
the stated as under:-

"...the establishment of a Commercial Court at Distlevel, a Commercial
Division in the High Court and Commercial Appellddévision in the High
Court could be achieved in the High Court of Madmsbject to a few
amendments to be made to the Original Side Ruldstor tandem to the
amendments suggested by the Law Commission to due ©f Civil
Procedure, 1908 in respect of Commercial disputenigh value. Firstly,
speaking on Commercial Courts at District levelila first instance a survey
is required to be done to assess the number of eoomh disputes/suits/
applications which were filed before the Civil Csum a particular District.
The data collected in this regard will give a fadea as regards the number of
Commercial 'Dispute arising in a particular DistticThis could enable the
High Court to recommend to the Government to sanai Commercial Court
for the District or depending upon the volume ofrkvto notify an already
existing Court to be a Commercial Court apart fraemling with its regular
works. When the Family Courts Act, 1984 was enadtacily Courts were
constituted in District Headquarters in a phasednmer by assessing the
volume of work apart from other parameters whiclquiee the State
Government to constitute a Court-on a permanenisbdsis procedure could
be adopted in so far as the State of Tamil Naderafbllection of the
statistics...."

Suggestions received from Stakeholders

The present definition of commercial dispute isywerde and its sweeping effects
will practically take away all the litigation pemdj or to be instituted in
subordinate courts all over the Country.

The definition of commercial disputes should haenegic terms rather than
specific terms regarding commercial disputes anghibuld not confine the
definition in respect of specific contracts as EstglJurisprudence is not very
specific on species of contract.

It was also suggested to specify relevant Statuélse Schedule of the Bill rather
than listing commercial disputes in the definitdause of the Bill.

The definition of ‘commercial dispute’ should sgexlly include disputes with
both State and Central Government as well as pselator enterprises wherein
they are a party to the contract, pursuant toghder provisions or otherwise.

The power to classify other disputes as commedisggdutes should be with the
Chief Justice of High Court and not with the Centemvernment as the latter
itself is one of the largest litigants.

The Bill has failed to include in its definition cbmmercial dispute, the disputes
arising out of direct and indirect taxes such agam duties, central excise, etc.

A separate Commercial Appellate Division, espegifilr tax related cases may
be established in each High Court.

Oral understanding, agreements and other transactietween parties which are
not in writing, but promised on market practicesnwentions and traditional
usages may be included in the definition of commaédispute.

14



* In sub-cause (j) of clause(c) of sub-section(1Bettion 2, the words "on such
higher value as may be prescribed" may be omidedf may create a situation
where on Act pressed by Parliament is amended ke mpeescription without
undergoing due legislative processes.

* Items like E-commerce may also be included.

24.  Apprehensions have been expressed that widiitide may create jurisdictional
issue with the proposed Commercial Court/ Divisiinwas suggested that the relevant
statutes governing commercial activities be memiibim the Schedule of the Bill so as to
avoid jurisdictional problem which may delay thaltof commercial disputes. An attempt
has, however, been made to list some of the extanites in thé&nnexure-V.

25.  The Department of Legal Affairs has stated thide range of commercial activities
have been mentioned in the definition clause aredbde®n made as exhaustive as possible.
To the query whether it is feasible to list thegias having commercial activities under the
Schedule, that Department was open to the iddaecCommittee.

Observations/Recommendations of the Committee

26. The Committee feels that the definition of comercial dispute under Clause 2 (c)
of the Bill may lead to multiple interpretations arnd confusion as these provisions have
already been defined in their parent Acts. Therefoe, to allay the apprehensions
expressed by stakeholders on the said Clause, theor@mittee feels that instead of
inserting all the items in the Bill, having the prorisions of commercial angle, it would be
appropriate to include in the Schedule, the list of Acts which deal with @ammercial
transaction(s). The Union/State Government may addny exact statute which it feel to
be having commercial transaction in the Schedule dghe Bill.

27. The State of Sikkim and Uttarakhand are havingone and twenty five

commercial cases in total, respectively. The Comntée is, therefore, of the view that
Government should establish Commercial Courts/ Digions on a pilot basis in some
States where commercial disputes are large in numbeand thereafter, it be replicated

in remaining States depending upon its requirementThe Committee feels that the
Government should have collected statistical dataegarding the number of commercial

suits, applications, appeals, petitions pending befe the various courts in the Country

to determine the financial implication on the exchguer. The Committee recommends
that data of pendency of commercial cases be obt&d and financial implications on the

exchequer be calculated during the pilot phase ohe execution of the Bill so as to better
equip it in respect of the logistical and financiaimplications once the Bill is executed.

28. These pilot courts should be provided with adedte funds, state of the art
infrastructure and human resource including judgesand staff members. A model court
fee structure may be worked out factoring into therecurring cost of those Courts. It
should clearly indicate that the resolution of a conmercial dispute is a service provided
by the State to a section of litigants who can verywell afford the cost of such
adjudication. Such a revised court fee structure ishe need of the hour. The Committee
feels that such a super specialty facility to be relered by commercial courts could be
competitive with international institutional arbitr ation.
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Valuation of Dispute and its Determination

29. The specified value of the commercial suitethe Commercial Division of High
Courts Bill, 2009 was fixed at rupees five crorel above , whereas the monetary value of
the suit should not be less than rupees one crater.Clause 2(1) (j) of the present Bill. The
determination of specified value of a commerciapdite is provided under Clause 12 of the
Bill.

Suggestions received from stakeholder

» Dispute relating to any commercial transactionsjpective of its valuation should
be treated as commercial dispute;

» While filing the suit, appeal, application, the wadtvalue of the subject matter of
the dispute in claim or counter claim is taken iat@ount whereas the aggregate
value of claim and counter claim is taken into artoif such matter has been
decided by arbitration before approaching Commerdiourt/ Division.
Therefore a clarification between actual and aggpegvalue of commercial
dispute is required to avoid confusion;

 The specified value should not be fixed. It mayyvéiom State to State.
Determination of specific value should be left ke tconcerned High Court as
economic valuation of the commercial affairs diéférom State to State and case
to case;

» Section 2(1) may be amended and valuation of suidt less than rupees one
crore or such higher value as the Central Goverhmmaty by notification, after
consultation with the respective High Court, frame to time prescribe;

* Fixing of rupees one crore as specified value nraglpde commercial disputes
especially faced by Micro Small and Medium Entegs sector. Hence the
specified value may be brought down from one ctomeipees twenty five lakhs;

» Specified value may be increased and fixed at pge crore.

30. The Delhi High Court (Amendment) Act, 2014 heshanced the pecuniary

jurisdiction of District Courts in Delhi to rupe&so crores from twenty lakhs. The pecuniary
jurisdiction of the High Court of Bombay is rupemse crore; the High Court of Calcutta is
rupees one crore; the High Court of Madras is regeenty-five lakhs and High Court of

Himachal Pradesh is rupees ten lakhs. The Law Cssiam of India in its Two Hundred and

Fifty Third Report (2015) has recommended that:-

"....Pecuniary jurisdiction of the High Courts hagioriginal jurisdiction to be raised
uniformly to rupees one crore and commercial donsi should be set up only when
the pecuniary jurisdiction has been so raised. @guently, commercial divisions
may be set up in Delhi, Himachal Pradesh, and Madkigh Courts once the
pecuniary jurisdiction is raised to rupees one &or"

31. The observation of Hon'ble Justice A. Ramalgwgma Rao of High Court of
Judicature at Hyderabad on the Bill is as under:-
"...There need not be any specific provision withardgto the determination of
'specified value' as 'pecuniary jurisdiction' igeddy decided by various decisions
when the suits under C.P.C. were filed. Thus Cldzse Chapter Il can be omitted
but the 'specified value' for different tiers cam rtotified by the Central Government
from time to time...."
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32. The Registrar-General, High Court of Himachadesh in his written submission to
the Committee on the Clause 2 (c) of the Bill hasesl as under:-
"....weightage shall have to be given to all thenatercial suits whether the same are
above one crore or less than one crore, otherwisgould give a wrong signal in the
society as well as world over that even Indian diadliSystem treats elitist people and
the egalitarian society differently whereas in tiges of law everyone should be
equal...."

33. The Co-ordination Committee of All District GoBar Associations of Delhi in their
written submission to the Committee on the Biltestlbas under:-

“...The proposed Commercial Division and Commercigpéllate Division of
High Courts and Commercial Courts Bill, 2015 prasdto enhance the
original jurisdiction to Rupees one crore only. §h$ in direct conflict with
the Delhi High Court (Amendment), Bill 2014 whicasaunanimously passed
in the Rajya Sabha....”

Observations/Recommendations of the Committee

34. The Committee feels that the transfer of all pendig commercial disputes to the
proposed Commercial Court/Division may overburden e said courts and defeat the
very purpose of establishing them. There may not beequirement of Commercial
Courts in some States as they have limited numberf such cases. The Committee
recommends that instead of transferring the pendingcases to Commercial Courts, a
sunset clause may be inserted in the Bill wherebynty fresh cases with a pecuniary limit
may be transferred to Commercial Courts. However, lte litigants may be given a choice
to move Commercial Courts if the pending dispute i®f commercial nature as per the
Schedule of the Bill.

35. Since the pecuniary jurisdiction of High Courtof Delhi has been enhanced to
rupees two crore from rupees twenty lakhs, the Comercial Division of High Court of
Delhi may not entertain commercial disputes upto th value of rupees two crore.
Therefore, the value of dispute to be entertainedybthe Commercial Division of High
Court of Delhi should be more than rupees two croreThis calls for harmonisation
between the provisions relating to pecuniary jurisiction in the Delhi High Court
(Amendment) Act, 2015 and the Commercial Courts, Qumercial Division and
Commercial Appellate Division of High Courts Bill, 2015. Moreso, the valuation of
property in metro cities has increased and the cogif a two bedroom flat in those cities
are generally above rupees one crore. The Committe¢gherefore, feels that specified
value of the commercial dispute should not be lessan rupees two crore.

36. The Committee also takes note of the apprehensi that many cases pending in
District Courts may be transferred to the designatd Commercial Court as a result of
which many District Courts may be having limited number of cases and a designated
Commercial Court may be overburdened with commerciadisputes particularly when
the value of commercial disputes is rupees one c@arThe Committee has been apprised
by the Registrar, High court of Delhi that a desigated Commercial Court in Tis Hazari
Court Complex has been made functional from 19908 he Committee notes that the
High Court of Delhi has created a Commercial Courtin Delhi on need based to fast
track those cases. Even after creation of such Conarcial Court in Tis Hazari Court
Complex, pendency in six other District Courts hasiot been reduced. Therefore, the
interest of practising advocates would not be afféed in the event of creation of
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designated Commercial Court. Further, increase of gecified value of commercial
dispute from rupees one crore to two crore would ab allay the apprehension expressed
by the legal fraternity.

Appointment of Judges to Commercial Court

37.  The judges of the commercial courts will beapied by the concerned High Court
and where more than one judge is appointed, thersgrge to be designated as principal
judge. According to Clause 4 (1) & (2) of the Bitle Chief Justice of the concerned High
Court is to nominate judges having experience ialidg with commercial cases for
Commercial Division and Commercial Appellate Diwaisifor a period of two years or as
determined by the Chief Justice of the concernegh idiourt.

Suggestions received from Stakeholders

» The provision of appointment of judges of Commedr€aurt by the High Court
of the concerned State under Clause 5(3) of theBdn apparent encroachment
upon the power of the Governor of the State and &lsn a contravention of
Articles 233 and 234 of the Constitution. Statev€&@ament of Tamil Nadu has
submitted that appointment of judges of Commer@alrt, if restricted to, the
judges of District Court exclusively would not \até¢ aforesaid Articles of the
Constitution.

* The person appointed in Commercial Court shouldusified to be appointed as
a District Judges or a District/Additional Distrididge. The terms and conditions
of service of the judges of Commercial Court beilsimto District/Additional
District Judges. Since prescribing service condgiof the rank of the District
Judge is in exclusive domain of the Governor ofSkege in consultation with the
High Court, this power cannot be exercised by Gé@overnment.

» Appointment of a judge of a Commercial Court shmdl made by the relevant
High Court from amongst the judicial officers ofetlState qualified to be
appointed as a district judge and having demonstietpertise and experience in
commercial disputes. Chief justice needs to coraudt obtain the views of the
judge proposed to be nominated. Terms and conditodrservice for judges of
Commercial Court shall be same as that of the pbghe rank which such
judicial officer would have otherwise got in thaat/UT.

* The existing vacancies in the High Courts mustilbedfup first, otherwise the
objectives of the Bill will fail.

38. Judges for the Commercial Court would be agpdifrom amongst District Judge/
Tribunal having proficiency and experienced in caenoral disputes by the Chief Justice of
High Court concerned in a State. Articles 233 aBd 2f the Constitution stipulate that
Governor is the appointing authority for Distriaadgies. Apparently, Clause 5(3) is in
contravention with Articles 233 and 234 of the Gdason.

39.  The observation of Hon’ble Justice N. Ramamataao of High Court of Judicature
at Hyderabad on the Bill is as under:-
"....Section 5 provided adequate freedom to the Kigurt for appointing the
Judges of the Commercial Courts....however, theraldhwave been freedom
to appoint/choose experienced and retired Seniostrigt Judges, who
maintained good track record and also possessediity, for a period of two
(2) years. Similarly, nomination of appropriate @ad by the Chief Justice as
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Judges of the Commercial Division or Commercial élgpe Divisions gives
freedom to utilise the service of the Judges wh® @pable of resolving
commercial disputes in real quick time...."

40. The Registrar-General of High Court of Delhi his written submission to the
Committee on the Clause 5 of the Bill has statednater:-
"...A provision should be made for better infrastuset of the Commercial
Court, with the facility, may be also of a vehidie save the commuting time
for the Presiding Officer of the Commercial CouBiince the Judges of
Commercial Courts will be dealing exclusively witlgh value matters, an
appointee should have a sufficiently long remairtergure and should not be
on the verge of the retirement. Often, it is fouhat Judges manning such
Special Courts go on long leave necessitating thgh KCourt to intervene in
exercise of powers under Article 226..."

41. The Registrar-General of Madras High Court ia tritten submission to the

Committee on the Bill has stated as under:-
“...The Hon'ble Judge dealing with such commerciatpdies should be
equipped to deal with them. The nomination of sdom'ble Judge by the
Honble Chief Justice of the High Court shall bedsgessing the capability of
the Hon'ble Judge to deal with such high value ceroral suits. In order to
better, enable those Hon'ble Judges to deal wigsdlspecialized matter which
may require expertise or exposure to certain brascbf law or principles, the
Hon'ble Judges so identified/nominated by the Hen'@Ghief Justice be
imparted special training to better equip themsslviehe present establishment
viz., State judicial Academy has the necessarastructure to impart such
training and effectiveness of the training would Iy devising a proper
training module/curriculum with experts in the cented branch as resource
persons...."

42.  The Department of Legal Affairs, Ministry of waand Justice submitted th#te
introduction of the Bill would not violate the cditstional provisions under Articles 233 and
234 as the Chief Justice will nominate from these®g cadre of judges available in the
prescribed manner in the Bill and no new requiraappointment will be done for the
Commercial Courts/Divisions as the judges will lmenmated from the existing pool of the
District and High Court.

43.  The Commercial Courts, Commercial Division &wimmercial Appellate Division
of High Courts Ordinance, 2015 has replaced Cl&(8g of the Bill with Clause 3 of the
Ordinance wherein the appointing power of CommeéiCiaurt has been vested with State
Government in consultation with the High Court cenmed of the State. Thus, the Ordinance
has pruned the deficiency pointed out in ClausétheBill.

Observations/Recommendations of the Committee

44. The Committee observes that the power of appdment of person to the post of
District Judge in State lies with Governor of thatState who exercise that power in
consultation with the High Court of the State concmed. The Clause 5(3) of the Bill,
however, gives that power to Chief Justice of the igh Court concerned. This is not in
conformity with provision under Article 233 of the Constitution. The Committee feels
that the appointment of judges of Commercial Courtdy the concerned High Court will
encroach upon the powers of the State Government dninfringe upon the federal
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structure provided under the Constitution of India. The Committee, therefore,
recommends that appointment powers of the State Gewmment should be left as
provided in the Constitution. The Committee also ties note of the Clause 3(3) of the
Ordinance issued by Government on the 2% October, 2015. The said Clause empowers
the State Government in consultation with the coneeed High Court to appoint judges
of Commercial Court from the Higher Judicial Service of the State. The Committee
feels that this Clause is in conformity with the costitutional scheme.

45.  The Committee notes that as of*1September, 2015, out of 1017 sanctioned post
of judges, 392 posts are lying vacant in various gh Courts of the Country. The
Committee feels that without filling-up of these ebsting vacancies, the present Bill, may
prove counter-productive far from achieving its obgctive. Therefore, the Committee
recommends to the Government to fill-up the existig vacancies in these High Courts
taking into consideration the specialised knowledgend experience requirement for
appointment.

Appeal to Commercial Appellate Benches from Tribunés

46. Clause 14 of the Bill states that any appéead fin a High Court against the orders of
certain Tribunals/Boards like: (i) Competition Aplpée Tribunal; (i) Debt Recovery
Appellate Tribunal; (iii) Intellectual Property Applate Board; (iv) Company Law Board or
the National Company Law Tribunal; (v) Securitieppgllate Tribunal; and (vi) Telecom
Dispute Settlement and Appellate tribunal shalhbard and disposed of by the Commercial
Appellate Division of the High Court, if the mattezlates to a commercial dispute. The
Commercial Courts, Commercial Division and Comnardppellate Division of High
Courts Ordinance, 2015 has, however, removed Clbdisé the Bill.

47.  Suggestions received from Stakeholders

* If commercial cases pending in tribunals are trametl to Commercial Courts
or Commercial Division of High Courts then tribusalvould become
redundant.

* The proposed Bill will take away the jurisdictiohaertain tribunals like Debt
Recovery Tribunals and other Tribunals of similatune.

* High Court's jurisdiction except under Articles 2a@6d 227 of Constitution
have been ousted by specific statutes by setting ofipspecialised
Tribunal/Board have been brought in without amegdhose specific statues
causing jurisdictional challenge in future.

48. The specified value in commercial dispute isers one crore and above, as per
Clauses 2(1)(j) and 12 of the Bill, whereas, Secfi4) of Recovery of Debts Due to Banks
and Financial Institutions Act, 1993 stipulatesatttispute relating to banks over rupees ten
lakh can be filed in Debt Recovery Tribunal(DRT)damebt Recovery Appellate
Tribunal(DART). After the creation of commercialuwts, cases above rupees one crore can
be filed by the banks in DRT/DART under RecoveryDabts Due to Banks and Financial
Institutions Act, 1993. In other words, bankingated cases of rupees one crore may not
come to Commercial Court/ Division even disputeatia to bankers and financers is a
commercial dispute and can be filed in Commerciai@Division. Therefore, there would
be jurisdictional overlap between Commercial Caixtision and DRT/DART.
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Observations/Recommendations of the Committee

49.  Jurisdiction of regular courts are ousted in tle commercial disputes by the
specific statute. Commercial Court is also a regutacivil Court; jurisdiction thereof
may be ousted by invoking Section 18 of Recovery Biebts Due to Banks and Financial
Institutions Act, 1993 in the debt related cases. e Committee, therefore, feels that
harmonisation between the Commercial Courts, Commaeial Division and Commercial
Appellate Division of High Courts Bill, 2015 and Reovery of Debts Due to Banks and
Financial Institutions Act, 1993 is required so faras commercial dispute relating to
banking sector is concerned.

50. The decision/orders of six tribunals/Boards memned under Clause 14 of the
Bill are appealable to Commercial Appellate Divisio of concerned High Court. Three
Tribunals viz., Securities Appellate Tribunal, Conpetition Appellate Tribunal and
Telecom Disputes Settlement and Appellate Tribunahre headed by sitting or retired
judges of Supreme Court of India or the sitting orretired Chief Justice of High Courts,
whose decisions are appealable in Supreme Court. @fefore, the Clause 14 of the
present Bill is in contravention of Section 15(z) foSecurities and Exchange Board of
India Act, 1992, Section 53(T) of the Competition &t, 2002 and Section 18 of The
Telecom Regulatory Authority of India Act, 1997. Sggestions have been received that
creation of so many tiers of appeal in the case tribunals referred to in the Bill have
been increased to four as the decision of appellatgibunals would now lie to
Commercial Appellate Bench of High Court. The casewhich are fast tracked may be
stuck up in appeals. Therefore, the Committee feelthat tiers of appeal should not be
more than two including tribunal also.

51. The Committee also notes that the Ordinancessed by the Government has
omitted Clause 14 of the Bill and thereby excludeall the six Tribunals/Boards from

the appeal to be heard and disposed by the Commeati Appellate Division of the

concerned High Court. The Committee is in agreemeémwith such exclusion.

52. The Commercial District Courts for commercial matter such as Debt Relief,
Intellectual Property, SEBI, Income Tax etc. can rplace the tribunals with full District
Commercial Judges for quicker and fast track remedywith statutory one appeal to
Division Bench in High Court. This will attract the investors to choose this 'Fast Track'
courts rather than expensive international Arbitration. The Committee in its Seventy-
fourth Report on the Tribunals, Appellate Tribunals & Other Authorities (Conditions
of Service) Bill, 2014 had noted that many posts imarious tribunals are lying vacant
leading to huge number of pendency of cases. The @mittee feels that once
commercial courts are created, there is no need fahe tribunals system of deciding
high value commercial disputes.

Enhanced Court Fee or Cost of Litigation in Commera@l Suits

53.  The resolution providing forum for a disputenis doubt is a sovereign duty of the
State but court fees have to borne by parties ¥0 disputes under the Code of Civil
Procedure 1908. Sometimes, parties cleverly resohigher judicial forum under Public
Interest Litigation by paying minimum court feeget their dispute resolved. The Committee
in its Twentieth Report on the Supreme Court (NunmdfeJudges) Amendment Bill, 2008
dealt with the issue of court fee in details andesbed that the time spent by the courts at
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various levels and the expenses incurred uponxtieeguer while settling such disputes has
never been taken into account and thereby allowlvegcorporate, commercial/ statutory
bodies making use of the judicial infrastructurere minimum expenses for settling their
disputes worth crores of rupees.

54. The issue of court fee was dealt by the Law @@sion of India in its Fourteenth
Report on Reforms of the Judicial Administratioref&mber, 1958), One Hundred and
Twenty-eighth Report on Cost of Litigation (1988ne Hundred and Eighty-nine Report on
Revision of Court Fee Structure (February, 2004yp THundred and twentieth Report on
Need to fix Maximum Chargeable Court Fees in Suinaté Civil Courts (March, 2009),
Two Hundred Thirty-first Report on Amendments iliBn Stamp Act 1899 and Court-Fees
Act 1870 Permitting Different Modes of Payment (Asg 2009), Two Hundred Thirty-sixth
Report on Court Fee in Supreme Court vis-a-vis Gaie Litigation (December, 2010) and
Two Hundred and Fifty-third Report on CommerciaviBion and Commercial Appellate
Division of High Courts and Commercial Courts B2D15 (January, 2015). In its Fourteenth
Report on Reforms of the Judicial Administratioreg&mber, 1958), the Law Commission
of India was of the view that India is the only nead country to impose a tax on legal
remedy. The Commission in its One Hundred twengy#eReport on 'Cost of Litigation'
(1988) has stated that administration of criminigkice is the obligatory duty of the State as
part of its sovereign function; no fee can, therefde levied for performing the same. But,
the civil justice system is a public service anelsféor that service is chargeable by the court
system. In its One Hundred Eighty-ninth Report ba Revision of Court Fee Structure
(February, 2009), the Commission recommended #tatof court fee may be enhanced by
linking it to devaluation of rupee, as it has nevised for a long time. However, the
Commission was of the view that high court fee nust become a barrier to access to
justice. In the same Report the LCI has observat lilgh cost of litigation is one of the
impediments in access to justice. In its Two Heddand Twentieth Report on Need to fix
Maximum Chargeable Court Fees in Subordinate C@durts (March, 2009), the
Commission was of the view of having a fixed maximehargeable court fees in the
country. In Two Hundred and Thirty-sixth Report Gourt Fee in Supreme Court vis-a-vis
Corporate Litigation (December, 2010), the Commisswas of the view that court fee
should be based on the value of the suit and mahaeyed orad valorembasis subject to a
reasonable ceiling limit. In its Two Hundred andty=third Report on the Commercial
Division and Commercial Appellate Division of Higbourts and Commercial Courts Bill,
2015 (January, 2015), the Commission was of the that court fee needs to be linked with
the time consumed by the litigants in the conddi¢heir case, so as to discourage frivolous
litigants.

55. Frequent adjournment sought by the clevergsmaiti the main cause of judicial delay
and pendency in courts. LCI in its Two Hundred &ifty-third Report (January, 2015) has
observed that present culture of charging feeshparing incentivise the lawyers to delay
the cases. The apex court in Subrata Roy Sahamies of India 2014(8) SCC, 470 has
observed that

“....The Indian Judicial system is grossly afflidtevith frivolous litigation
****  There are some litigants who continue to pue senseless an ill-
considered claims to somehow or the other to defieatprocess of law
*eekkxekk - When the litigant party understands tha it would have to
compensate the party which succeeds, unnecesstggatiin will be
substantially reduced. At the end of the day ctore lost is direct loss to
the nation....”
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56. The LCI has also felt that litigation culture our country needs to be shifted from
'litigant managed' to 'court-managed' litigatiorgess. In UK, the Civil Procedure Act,
1997 and Civil Procedure Rules, 1999 governs gustice procedures which have been
framed on the basis of reforms proposed by Lord NMebich has entailed sharp drop of
cases from 10,000 to 2,000 in a month, affordingentione to judges to dispose-off pending
case.

57. The LCI has also observed that existing coginre and court fee regime does not

deter litigants from filing false and vexatious islaor seeking adjournment to delay the

proceedings. Litigants who prolong matter and alibe court’s process pay the same court
fee as the litigants who do not indulge in suclciicas. To remedy such situation, the court
fee will need to be related to time consumed bylitigeants in the conduct of their cases.

Singapore model has been quoted by LCI. In Singapw court fee is chargeable for first

three hearings; SGD 8000 is payable for first fnearings, SGD 20,000 is payable for first

ten hearings. That increases by SGD 5000 perrigeaiom eleventh hearing onwards.

Observations/Recommendations of the Committee

58. The Committee, however, feels that establishment @ommercial Courts will, in
no way, infringe the rights of common/ poor litigans and will not violate their human
rights as part of judicial reforms. Specialised cotts and institutions similar to the
Commercial Courts are already established and fun@bning for different matters like
Family Court, CBI Court, Lok Adalat, Nyaya Panchayat, etc. The Committee
recognises that it is our constitutional obligatia to provide free legal aid to poor which
is enumerated under Article 39A under Part-1V - Directive Principles of State Policy of
the Constitution. An individual can file 'Pauper Sut' under Order XXXIII, Rule 1 of
Code of Civil Procedure, 1908 to avail justice withut paying any court fee. National
Legal Services Authority (NALSA) has been constitied under the Legal Services
Authorities Act, 1987 to fulfil the constitutional objective which provide panel of
lawyers to economically handicapped litigants

59. The Department of Legal Affairs, Ministry of Law @rustice submitted thahe
subject matter of court fee falls within the exohesdomain of State Legislatures, except the
Supreme Court. Any Change in the law will be regdito be undertaken by the States and
not by the Central Government. However, the Law @ussion in its Two Hundred and
Fifty Third Report (January, 2015) proposed a wklof the court fee regime by State
Governments.

60.  The observation of Hon'ble Justice M. Seetharbturti of High Court of Judicature
at Hyderabad on the Bill is as under:-
"...Lis valuation Rules and Court fee structure sloaluniform in the entire
Country and Jurisdictions of Courts for entertaigitne disputes shall be well
defined without any vagueness or uncertainnessaalad=orum Shopping and
to prevent orders of Remands and rehearing of tlaters on technical
issues...."

61. Registrar-General of Calcutta High Court inwurgten submission to the Committee
on the Bill stated as under:-

“.... simplified system of valuation must be addptherwise valuation itself
will be cumbersome process and will invite intezfeze of the proposed
adjudicatory bodies on additional issues of valoati..”
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Observations/Recommendations of the Committee

62. The Court fees in various States are governedylseparate Acts which are also
very low and have not been revised for a long tim&lue to various reasons. The
minimum court fee for filing Special Leave Petition (SLP) in the apex court is Rs. 5000
only as prescribed by Supreme Court Rules, 1950 (Mended in 2014) . The Committee
is of the view that the present court fee structuras encouraging litigants to go for

appeal, thus leading to pendency and arrears in cas. The Committee feels that initial

court fee should be lower and the fee may be hikeat each stage of appeal, as in the
case of Singapore where the cost increases at easfage of appeal, to discourage
unnecessary appeal.

63.  The Directive Principles of State Policy undeArticle 39A of the Constitution
provides equal justice and free legal aid. It readsState shall secure that the operation
of legal system promotes justice, on a basis of euopportunity, and shall, in
particular, provide free legal aid, by suitable legslation or schemes or in any other way,
to ensure that opportunities for securing justice ee not denied to any citizen by reason
of economic or other disabilities”". For fulfilling this Constitutional obligation, the State
has been providing accessibility of justice to ecamically unaffordable litigants
through Legal Aid schemes of Lok Adalat set-up undethe 'National Legal Services
Authorities Act, 1987' and such other enactments byarliament and State Assemblies
in addition to provisions of Civil Procedure Code,1908 enabling the Court to give
exemptions of all costs of suit on proof of inabily of the party. Hence the persistent
perception of judiciary and public activists that the entire cost of running of judiciary is
met by the tax payers’ money also needs to be claed to the effect that the sovereign
duty of providing Criminal Justice is different from that of Civil Dispute Resolution
system for economically affordable persons in theGlobalised Economy”. There are
sections of people ready to incur the actual costf gustice delivery system, provided
there is transparency, reliability, accountability and fast tracking of the Civil Dispute
Resolution. The Committee, therefore, recommends foinstitution of "Professional
Cost Accountants Wing” in the Supreme Court and Hidp Courts to prepare a "Cost
Impact” of establishing and running the Commercial Courts, Commercial Benches in
High Courts and Supreme Courts to fix the court fee Accordingly, the courts should
manage the "Justice Delivery System" by gradually educing "Demands for Grant"
from the Consolidated Fund of India. This will leadto real "Financial Independence”
to judiciary as enjoyed in developed countries.

Case Management Hearing and Imposition of Cost

64. The Code of Civil Procedure, 1908 is proposeddé amended to introduce 'Case
Management Hearing' for the purpose of setting times for the following:-

* Filing of Written Statement (WS) by the defendaithim 30 days from the date
of service of summon and within 120 days with thgmpent of cost as the Court
may deem fit. However, the defendant shall forfied right to file the WS after
the expiry of 120 days from the date of summon.

* Written argument containing the provisions of lawesng cited and citations of
judgment relied upon by the party, within four wegkior to commencement of
oral argument.

» Completion of oral argument within six months frahe first case management
hearing.
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65.

 Commercial Court/Commercial Division/Commercial Afipte Division/to

pronounce judgment within 90 days from the concdngf argument.

In the “case management hearing” the courtl stedides the timeline for filing

affidavit of evidence by parties, dates on whicldemce of witnesses to be recorded, etc.
Generally, no adjournment of “case-management ihgato be made due to absence of
Counsel but exceptionally it can be granted bydbgrt on the payment of cost. The court
may impose exemplary cost upon the defaulting @astiho wilfully or negligently failed to

disclose all documents under their possessionpdystnd control, pertaining to the suit. The
court may order to the unsuccessful party to pagaeable cost inter-alia including fees and

expenses incurred on the witnesses, legal feesthrd expenses.

66.

The Registrar-General of Madras High Court ia tritten submission to the

Committee on the Bill has stated as under:-

".... to restrict the length of pleading as adoptgd/arious commercial courts
elsewhere in the World. Likewise, the Rules cawigeofor restriction of time
granted for arguments, subject of course to, thecrétion of the Courts
concerned. This will enable to substantially redtive number Court hours
spend on each case...."

"... till the pleadings are complete, Annexure andwthoents filed, the matter
shall not be listed before the Court for hearindnisTwould ensure that the
parties to the litigation do not adopt dilatory taxs by filing affidavit or

documents across the Courts when matters set domefring. In fact, in

the Original Side of the High Court of Madras, ailtial Officer in the cadre

of 'District Judge is appointed as a Master of eginal Side before whom
the cases are listed for the purpose of complyiregrequirement regarding
Pleading, service of notice on the Respondentsfidefgs, Miscellaneous
Applications such as to bring on record the Lega&pfsentative of the
deceased parties etc., Apart from the Master in@higinal Side, Additional

Masters have been appointed to record evidencecél@m constitution of
Commercial Division/Appellate Division the dutiekigh were hitherto dealt
by Master/Additional Master shall be assigned tceanlusively Master Court
could be termed as Commercial Division Master whallsdeal with cases
which are heard by the Commercial Division/Appe&lBivision...."

Observations/Recommendations of the Committee

67.

The Committee is of the view that best intern&nal practices in ‘Case
Management System’ needs to be introduced for ensang expeditious disposal of
commercial disputes. Case management system shoulenhance the quality,
responsiveness and timeliness of Court and trainegersonnel may be provided to

manage these courts so as to fast track the resdln of commercial disputes.

Committee is also of the view that adjournment shdd be a matter of last resort and
unnecessary adjournment should not be granted to # parties to delay a dispute
resolution. The Committee, however, suggests thahare should be a provision of a
fee/cost to be paid by the party seeking adjournmés beyond a definite limit and such

fee/cost should progressively increase for subsequedjournments.

68.

Under Section 35 (A) of the Code of Civil Prockire, 1908, court can impose cost
for filing vexatious cases/claim in the courts whit consume time of the courts. The
Committee feels that amount of imposition of costh®uld be clearly mentioned in the
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Act to discourage the parties and their counsel alsing judicial processes and wasting
the time of the court on tax payers’ money. It ishie duty of High Courts and Supreme
Court under Articles 145, 146, 227 and 229 of theddstitution.

69.  The Constitution of India has given the powereagarding the case management,
cost management, time management by delegating eumaking powers under Articles
145, 146, 227 and 229 to the Supreme Court and Hig@ourts. The Code of Civil
Procedure, 1908 Order XXXVII provides for a summary procedure. Similarly,
Commercial Courts can have Order XXXVII A by incorporating Schedule in the
present Bill under Clause 17. These are under theodhain of Judicial Management and
Accountability to the People of India. Parliament red not take over the Judicial
Administrative Powers by making many provisions inevery legislation by giving
detailed procedure creating doubts to the people Wi multiplicity of procedures. British
Government, Ministry of Justice, has updated till B" November, 2015, the Civil Rules
of Practice including Digital filing. In the United States of America, Federal & State
Courts formulate Rules of Civil Procedure. The Supeme Court of India and High
Courts are already publishing the rules of procedue. In such circumstances, it is better
to leave the domain of laying procedures and accotability to the disposal of cases on
time bound case management and cost management toetjudiciary and on their
request, the Parliament can bring accreditation unér Art 145 of the Constitution. The
Supreme Court may be requested to formulate rulesfgorocedure for Supreme Court
and all High Courts should have common Rules of Paedure and Practice.

Institutional Arbitration in Commercial Dispute

70. During its study visit the Committee interacteth representatives of High Courts of
Calcutta and Hyderabad, wherein they suggestednteatiation as an alternative dispute
resolution mechanism as provided in Section 89 adeCof Civil Procedure, 1908, may be
introduced to reduce pendency of cases and saveyramd time of both the court and
litigants.

71. The Committee during its visit to the High Cwoof Delhi was apprised of the
excellent work done by 'Samadhan’, its Mediatiod @wonciliation Centre in the field of
mediation. The Banglore Mediation Centre of the néaaka High Court is also doing
excellent job in the field of mediation.

72. The Registrar-General of High Court of Madhyad@shin his written submission to
the Committee on the Bill has stated as under:-

"....under the Arbitration and Conciliation Act, 199% appellate jurisdiction under
Section 37 has been conferred to the "Court" definmder Section 2 (1) (e)
thereunder. Therefore, reference of "Appeals” uritldn-clause 3 of Clause 10 of the
Bill, 2015, as referred above may be deleted &snbt necessary...."

Observations/Recommendations of the Committee

73. The Committee notes that National Legal Servise Authorities Act, 1987,
Chapter VI A, provides for Pre-Litigation Conciliat ion and Settlement with permanent
Lok Adalat by voluntarily surrendering right of app eal. The Committee feels that
Government may contemplate a similar provision fothe Commercial disputes.

74. The appeal against the award of domestic as wak international arbitration in
high value Commercial dispute will lie to Commercid Appellate Division of High Court
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under Clause 10 of the Bill. The arbitration systems a parallel to the regular courts
and the commercial entities prefer the arbitration route for expeditious disposal of
commercial disputes even though that system is hibh expensive. Most of the
commercial entities prefer International arbitration available in Singapore, London,
Dubai, etc. The Committee observes that the award ¢the arbitration should be binding
on the parties without giving the option to the péties to challenge the same in the court
of law. The parties should decideab initio to take the route of Commercial Court or
arbitration on the commercial disputes. The Commitee, therefore, feels that
institutional arbitration with accredited arbitrati on may be provided to the commercial
entities so that, they can avail either of those twinstitutions. The Committee takes this
opportunity to urge upon the Government to developindia as a hub of institutional
arbitration which can attract foreign investors to invest or even settle their dispute
within the country in a faster and reliable manner. Therefore, Clause 10 of the Bill
needs revision accordingly. The Committee further wghes that the Government should
also look into the Committee’s suggestions / reconmendations made in its earlier
Report viz., the Ninth Report Of This Committee OnThe Arbitration And Conciliation
(Amendment) Bill, 2003, presented to Parliament od™ August, 2005.
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OBSERVATIONS/RECOMMENDATIONS AT A GLANCE

1. The Committee feels that the definition of commeial dispute under Clause 2 (c)
of the Bill may lead to multiple interpretations arnd confusion as these provisions have
already been defined in their parent Acts. Therefoe, to allay the apprehensions
expressed by stakeholders on the said Clause, theor@mittee feels that instead of
inserting all the items in the Bill, having the prorisions of commercial angle, it would be
appropriate to include in the Schedule, the list of Acts which deal with ammercial
transaction(s). The Union/State Government may addny exact statute which it feel to
be having commercial transaction in the Schedule dhe Bill. [Para 26]

2. The State of Sikkim and Uttarakhand are having ne and twenty five

commercial cases in total, respectively. The Commée is, therefore, of the view that
Government should establish Commercial Courts/ Digions on a pilot basis in some
States where commercial disputes are large in numbeand thereafter, it be replicated

in remaining States depending upon its requirementThe Committee feels that the
Government should have collected statistical dataegarding the number of commercial

suits, applications, appeals, petitions pending befe the various courts in the Country

to determine the financial implication on the exchgquer. The Committee recommends
that data of pendency of commercial cases be obt&d and financial implications on the

exchequer be calculated during the pilot phase ohe execution of the Bill so as to better
equip it in respect of the logistical and financiaimplications once the Bill is executed.

[Para 27]

3. These pilot courts should be provided with adedte funds, state of the art
infrastructure and human resource including judgesand staff members. A model court
fee structure may be worked out factoring into therecurring cost of those Courts. It

should clearly indicate that the resolution of a conmercial dispute is a service provided
by the State to a section of litigants who can verywell afford the cost of such
adjudication. Such a revised court fee structure ishe need of the hour. The Committee
feels that such a super specialty facility to be relered by commercial courts could be
competitive with international institutional arbitr ation. [Para 28]

4, The Committee feels that the transfer of all pendig commercial disputes to the
proposed Commercial Court/Division may overburden he said courts and defeat the
very purpose of establishing them. There may not beequirement of Commercial

Courts in some States as they have limited numberf such cases. The Committee
recommends that instead of transferring the pendingcases to Commercial Courts, a
sunset clause may be inserted in the Bill wherebynty fresh cases with a pecuniary limit
may be transferred to Commercial Courts. However, lte litigants may be given a choice
to move Commercial Courts if the pending dispute i®f commercial nature as per the
Schedule of the Bill. [Para 34]

5. Since the pecuniary jurisdiction of High Court ¢ Delhi has been enhanced to
rupees two crore from rupees twenty lakhs, the Comaercial Division of High Court of
Delhi may not entertain commercial disputes upto th value of rupees two crore.
Therefore, the value of dispute to be entertainedybthe Commercial Division of High
Court of Delhi should be more than rupees two croreThis calls for harmonisation
between the provisions relating to pecuniary juriséction in the Delhi High Court
(Amendment) Act, 2015 and the Commercial Courts, Gmmercial Division and
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Commercial Appellate Division of High Courts Bill, 2015. Moreso, the valuation of
property in metro cities has increased and the cogif a two bedroom flat in those cities
are generally above rupees one crore. The Committe¢gherefore, feels that specified
value of the commercial dispute should not be le$lsan rupees two crore. [Para 35]

6. The Committee also takes note of the apprehensidhat many cases pending in
District Courts may be transferred to the designatd Commercial Court as a result of
which many District Courts may be having limited number of cases and a designated
Commercial Court may be overburdened with commerciadisputes particularly when
the value of commercial disputes is rupees one c@rThe Committee has been apprised
by the Registrar, High court of Delhi that a desigated Commercial Court in Tis Hazari
Court Complex has been made functional from 19909 he Committee notes that the
High Court of Delhi has created a Commercial Courtin Delhi on need based to fast
track those cases. Even after creation of such Conarcial Court in Tis Hazari Court
Complex, pendency in six other District Courts hasiot been reduced. Therefore, the
interest of practising advocates would not be afféed in the event of creation of
designated Commercial Court. Further, increase of gecified value of commercial
dispute from rupees one crore to two crore would ab allay the apprehension expressed
by the legal fraternity. [Para 36]

7. The Committee observes that the power of appoiment of person to the post of
District Judge in State lies with Governor of thatState who exercise that power in
consultation with the High Court of the State concmed. The Clause 5(3) of the Bill,
however, gives that power to Chief Justice of the igh Court concerned. This is not in
conformity with provision under Article 233 of the Constitution. The Committee feels
that the appointment of judges of Commercial Courtsy the concerned High Court will
encroach upon the powers of the State Government dninfringe upon the federal
structure provided under the Constitution of India. The Committee, therefore,
recommends that appointment powers of the State Gewment should be left as
provided in the Constitution. The Committee also ties note of the Clause 3(3) of the
Ordinance issued by Government on the 23 October, 2015. The said Clause empowers
the State Government in consultation with the congeed High Court to appoint judges
of Commercial Court from the Higher Judicial Service of the State. The Committee
feels that this Clause is in conformity with the costitutional scheme. [Para 44]

8. The Committee notes that as of*1September, 2015, out of 1017 sanctioned post
of judges, 392 posts are lying vacant in various gh Courts of the Country. The
Committee feels that without filling-up of these ebsting vacancies, the present Bill, may
prove counter-productive far from achieving its obgctive. Therefore, the Committee
recommends to the Government to fill-up the existig vacancies in these High Courts
taking into consideration the specialised knowledgend experience requirement for
appointment. [Para 45]

9. Jurisdiction of regular courts are ousted in thecommercial disputes by the
specific statute. Commercial Court is also a regutacivil Court; jurisdiction thereof
may be ousted by invoking Section 18 of Recovery Biebts Due to Banks and Financial
Institutions Act, 1993 in the debt related cases. e Committee, therefore, feels that
harmonisation between the Commercial Courts, Commaeial Division and Commercial
Appellate Division of High Courts Bill, 2015 and Reovery of Debts Due to Banks and
Financial Institutions Act, 1993 is required so faras commercial dispute relating to
banking sector is concerned. [Para 49]
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10.  The decision/orders of six tribunals/Boards meamoned under Clause 14 of the
Bill are appealable to Commercial Appellate Divisio of concerned High Court. Three
Tribunals viz., Securities Appellate Tribunal, Conpetition Appellate Tribunal and
Telecom Disputes Settlement and Appellate Tribunahre headed by sitting or retired
judges of Supreme Court of India or the sitting orretired Chief Justice of High Courts,
whose decisions are appealable in Supreme Court. @&fefore, the Clause 14 of the
present Bill is in contravention of Section 15(z) foSecurities and Exchange Board of
India Act, 1992, Section 53(T) of the Competition &t, 2002 and Section 18 of The
Telecom Regulatory Authority of India Act, 1997. Sggestions have been received that
creation of so many tiers of appeal in the case tfibunals referred to in the Bill have
been increased to four as the decision of appellatgibunals would now lie to
Commercial Appellate Bench of High Court. The casewhich are fast tracked may be
stuck up in appeals. Therefore, the Committee feelthat tiers of appeal should not be
more than two including tribunal also. [Para 50]

11. The Committee also notes that the Ordinancessed by the Government has
omitted Clause 14 of the Bill and thereby excludeall the six Tribunals/Boards from
the appeal to be heard and disposed by the Commeati Appellate Division of the
concerned High Court. The Committee is in agreemeamwith such exclusion. [Para 51]

12. The Commercial District Courts for commercial matter such as Debt Relief,
Intellectual Property, SEBI, Income Tax etc. can rplace the tribunals with full District

Commercial Judges for quicker and fast track remedywith statutory one appeal to
Division Bench in High Court. This will attract the investors to choose this 'Fast Track'
courts rather than expensive international Arbitration. The Committee in its Seventy-
fourth Report on the Tribunals, Appellate Tribunals & Other Authorities (Conditions

of Service) Bill, 2014 had noted that many posts imarious tribunals are lying vacant
leading to huge number of pendency of cases. The @mittee feels that once
commercial courts are created, there is no need fahe tribunals system of deciding
high value commercial disputes. [Para 52]

13. The Committee, however, feels that establishmeaf Commercial Courts will, in
no way, infringe the rights of common/ poor litigaris and will not violate their human
rights as part of judicial reforms. Specialised cotts and institutions similar to the
Commercial Courts are already established and fun@bning for different matters like
Family Court, CBI Court, Lok Adalat, Nyaya Panchayat, etc. The Committee
recognises that it is our constitutional obligatia to provide free legal aid to poor which
is enumerated under Article 39A under Part-1V - Directive Principles of State Policy of
the Constitution. An individual can file 'Pauper Sut' under Order XXXIII, Rule 1 of
Code of Civil Procedure, 1908 to avail justice withut paying any court fee. National
Legal Services Authority (NALSA) has been constitied under the Legal Services
Authorities Act, 1987 to fulfil the constitutional objective which provide panel of
lawyers to economically handicapped litigants [Para 58]

14. The Court fees in various States are governedylseparate Acts which are also
very low and have not been revised for a long tim&lue to various reasons. The
minimum court fee for filing Special Leave Petetion (SLP) in the apex court is Rs. 5000
only as prescribed by Supreme Court Rules, 1950 (Mended in 2014) . The Committee
is of the view that the present court fee structurds encouraging litigants to go for

appeal, thus leading to pendency and arrears in cas. The Committee feels that initial

court fee should be lower and the fee may be hikeat each stage of appeal, as in the
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case of Singapore where the cost increases at easfage of appeal, to discourage
unnecessary appeal. [Para 62]

15. The Directive Principles of State Policy undeArticle 39A of the Constitution
provides equal justice and free legal aid. It readsState shall secure that the operation
of legal system promotes justice, on a basis of eguopportunity, and shall, in
particular, provide free legal aid, by suitable legslation or schemes or in any other way,
to ensure that opportunities for securing justice ee not denied to any citizen by reason
of economic or other disabilities”". For fulfilling this Constitutional obligation, the State
has been providing accessibility of justice to eoomically unaffordable litigants
through Legal Aid schemes of Lok Adalat set-up undethe 'National Legal Services
Authorities Act, 1987' and such other enactments byarliament and State Assemblies
in addition to provisions of Civil Procedure Code,1908 enabling the Court to give
exemptions of all costs of suit on proof of inabily of the party. Hence the persistent
perception of judiciary and public activists that the entire cost of running of judiciary is
met by the tax payers’ money also needs to be cléed to the effect that the sovereign
duty of providing Criminal Justice is different from that of Civil Dispute Resolution
system for economically affordable persons in theGlobalised Economy"”. There are
sections of people ready to incur the actual costf gustice delivery system, provided
there is transparency, reliability, accountability and fast tracking of the Civil Dispute
Resolution. The Committee, therefore, recommends foinstitution of "Professional
Cost Accountants Wing” in the Supreme Court and Hidp Courts to prepare a "Cost
Impact" of establishing and running the Commercial Courts, Commercial Benches in
High Courts and Supreme Courts to fix the court fee Accordingly, the courts should
manage the "Justice Delivery System" by gradually educing "Demands for Grant"
from the Consolidated Fund of India. This will leadto real "Financial Independence”
to judiciary as enjoyed in developed countries. [fa 63]

16. The Committee is of the view that best internadnal practices in ‘Case
Management System’ needs to be introduced for ensug expeditious disposal of
commercial disputes. Case management system shoulenhance the quality,
responsiveness and timeliness of Court and trainegersonnel may be provided to
manage these courts so as to fast track the resdl of commercial disputes. The
Committee is also of the view that adjournment shdd be a matter of last resort and
unnecessary adjournment should not be granted to # parties to delay a dispute
resolution. The Committee, however, suggests thahare should be a provision of a
fee/cost to be paid by the party seeking adjournmés beyond a definite limit and such
fee/cost should progressively increase for subsequedjournments. [Para 67]

17. Under Section 35 (A) of the Code of Civil Prockire, 1908, court can impose cost
for filing vexatious cases/claim in the courts whit consume time of the courts. The
Committee feels that amount of imposition of costl®uld be clearly mentioned in the
Act to discourage the parties and their counsel alsing judicial processes and wasting
the time of the court on tax payers’ money. It ishie duty of High Courts and Supreme
Court under Articles 145, 146, 227 and 229 of theddstitution. [Para 68]

18. The Constitution of India has given the poweregarding the case management,
cost management, time management by delegating eumaking powers under Articles
145, 146, 227 and 229 to the Supreme Court and HigBourts. The Code of Civil
Procedure, 1908 Order XXXVII provides for a summary procedure. Similarly,
Commercial Courts can have Order XXXVII A by incorporating Schedule in the

31



present Bill under Clause 17. These are under theodhain of Judicial Management and
Accountability to the People of India. Parliament red not take over the Judicial
Administrative Powers by making many provisions inevery legislation by giving
detailed procedure creating doubts to the people Wi multiplicity of procedures. British
Government, Ministry of Justice, has updated till B November, 2015, the Civil Rules
of Practice including Digital filing. In the United States of America, Federal & State
Courts formulate Rules of Civil Procedure. The Supeme Court of India and High
Courts are already publishing the rules of procedue. In such circumstances, it is better
to leave the domain of laying procedures and accotability to the disposal of cases on
time bound case management and cost management tietjudiciary and on their
request, the Parliament can bring accreditation unér Art 145 of the Constitution. The
Supreme Court may be requested to formulate rulesfgorocedure for Supreme Court
and all High Courts should have common Rules of Paedure and Practice.  [Para 69]

19. The Committee notes that National Legal Servise Authorities Act, 1987,
Chapter VI A, provides for Pre-Litigation Conciliat ion and Settlement with permanent
Lok Adalat by voluntarily surrendering right of app eal. The Committee feels that
Government may contemplate a similar provision fothe Commercial disputes.

[Para 73]

20. The appeal against the award of domestic as Wak international arbitration in
high value Commercial dispute will lie to Commercid Appellate Division of High Court
under Clause 10 of the Bill. The arbitration systems a parallel to the regular courts
and the commercial entities prefer the arbitration route for expeditious disposal of
commercial disputes even though that system is high expensive. Most of the
commercial entities prefer International arbitration available in Singapore, London,
Dubai, etc. The Committee observes that the award the arbitration should be binding
on the parties without giving the option to the péties to challenge the same in the court
of law. The parties should decideab initio to take the route of Commercial Court or
arbitration on the commercial disputes. The Commitee, therefore, feels that
institutional arbitration with accredited arbitrati on may be provided to the commercial
entities so that, they can avail either of those twinstitutions. The Committee takes this
opportunity to urge upon the Government to developlndia as a hub of institutional
arbitration which can attract foreign investors to invest or even settle their dispute
within the country in a faster and reliable manner. Therefore, Clause 10 of the Bill
needs revision accordingly. The Committee further wghes that the Government should
also look into the Committee’s suggestions / reconendations made in its earlier
Report viz., the Ninth Report Of This Committee OnThe Arbitration And Conciliation
(Amendment) Bill, 2003, presented to Parliament od™ August, 2005. [Para 74]
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THE PARLIAMENTARY STANDING COMMITTEE ON PERSONNEL, PUBLIC GRIEVANCES,
LAW AND JUSTICE MET AT 3.00 P.M. ON MONDAY, THE 18 ™ MAY, 2015 IN COMMITTEE
ROOM 74, PARLIAMENT LIBRARY BUILDING, NEW DELHI.

(CHAIRMAN: DR. E.M. SUDARSANA NATCHIAPPAN)

List of witnesses:

Ministry of Law and Justice
1. Shri D. Bhardwaj, Additional Secretary
2. Shri M.K. Khandelwal, Additional Government Advoeatnd others.

CHAIRMAN : Good afternoon. | welcome Shri D. Bhardwaj, Aduial Secretary, Department of Legal
Affairs, and other officers of the Ministry of Laand Justice to this meeting of the committee. Wee hiavited
you to make a presentation on the Commercial Co@tammercial Division and Commercial Appellate
Division of High Courts Bill, 2015.

CHAIRMAN (CONTD.) : A separate Bench in all High Courts of the couidrproposed to be created for fast
tracking of commercial disputes to make the econamgstor friendly. The Commercial Appellate Diwsiof
respective High Courts would hear appeal agairstotiders of Commercial Courts, Commercial Divis@in
select High Courts and select Tribunals. Commercdales pending in High Courts would be transfetoed
Commercial Courts or Commercial Divisions of Higlou®ts. As mentioned in the 28®Report of the Law
Commission of India more than fifty per cent of gigrg civil suits in High Courts of Delhi, Mumbai,dtkata,
Chennai and Himachal Pradesh are commercial displtee Additional Secretary in his presentation may
apprise the committee the percentage of commesuitd to total pending cases in the remaining Highrts. It

is also understood that arbitration - appeals atitigns under the Arbitration and Conciliation At®96 would
also be heard by the Commercial Appellate Divisdbrconcerned High Courts. The Additional Secretay
give break-up of the arbitration cases in penderiayvil suits.

Please also elucidate, whether it is legally fdadi set up Commercial Bench in High courts oftidel
Madras and Himachal Pradesh without raising the&icupiary jurisdiction to rupees one crore; whether
appointment of judges of the Commercial Courtshey ¢concerned High Court as proposed under Claude 5
the Bill is constitutionally sustainable as Artisl233 & 234 give power to Governor of the concer8eate for
appointment of District Judges, what would be tharicial impact upon the Union and State Governméant
creating infrastructure required for fast tracko@gmmercial disputes, who will bear the cost ofisgtup and
running such courts; whether video-conferencingiifaavould be provided for fast tracking of caseghether
Government proposes to amend the court fee steistrthat the revenue generated by the courts suppt
the operational cost of Courts; whether the coeettb be levied would be uniform throughout themtpuand
what was the recommendation of Law Commission dfaiin that regard.

The Additional Secretary should make a comparidamommercial courts in the US, the UK and other
South Asian countries with the provisions of thdl Buring his presentation. After your presentatidon.
Members would like to seek clarifications.

Further, | would like to ask small questions, whate to be clarified by the Department. You know
very well that, normally, there are four layers dhe courts are created for that purpose. Onéais then first
appeal, second appeal and, finally, it ends ud.ir. \ccording to Clause 2 (1)(c), the definition'‘acdmmercial
disputes', '‘commercial dispute' means a dispugéngriout of twenty-two items, which you have givaemder
Clause 2 (1)(c). Take, for example, Debt Relieblinal. Debt Relief Tribunal is one and then it witl to the
Debt Relief Appellate Court, which is second, amentit will go to the High Court, which is third dnthen, it
will go to the High Court Commercial Division Appetie Bench, which is the forth and then it will gothe
Supreme Court. That means you are creating one radder. Is it necessary for that? Also, when yoal a
creating it, already a public opinion is createdtth lot of cases are pending and backlog is atdatevarious
reasons. One of the main reasons is non-fillinthefposts of the High Court judges. We have alreguty330
posts of High Court Judges, which have to be filigd Now, you may justify that you are going to Roafter
already existing disputes alone, therefore, any hevden will not be there. If you read and visualibese
twenty-two items, then new items will also comdéhem. Are you in a position to create new posts; juelges
in every High Court to increase the strength oftifigh Court and exclusively look after commerciahbhes?
In addition to that, you are making a new structafethe dispute resolution. You are also bringihg t
arbitration inside. No doubt, it gives a very fastedy. But it is not a sovereign duty to solve owartial
disputes. It is a service matter. More or lesss & service of the sovereign or by any other aeckptatutory
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body or the court to solve the disputes betweemérges. That is why the court fee structure heenlcreated.
Now, the tribunals are enjoying of excluding thelwss from court fee. From the tribunals you ardrtght to
the divisions of the High Court. Are you prescrilpia separate fee structure according to the coshwlou are
going to incur by increasing the judges’ numbefiraistructure for them, human resources for thenkimganew
buildings for them? Have you worked out all thets®sThis Committee has repeatedly told you thatrwyteu
are making a legislative piece, you should havepmmate chapter on financial commitment. That is ohthe
main issues when you are initiating any Bill beftre Parliament. You have to show to the Parliartieadt you
are expecting this much of expenditure. But, heathing is said. Also, you have to visualise howngnaligh
Court Benches are going to be created. How muchstriicture expenditure is going to come? How nraaw
judges are going to have a salary and how are gmgdo solve that financial commitment? It mayftmem the
Consolidated Fund of India. States have to corgilfor that in their budget provisions. Whether 8tates are
ready to spend that money? This is one aspect.ndwa to go deep into it and give some data-supgpoegely
to us. Similarly, if you see the other Clause, ikaClause 5, you are giving the powers of appoéntt of the
Judges of District Judges Cadre of the CommercilrC Clause 5(2) gives the obligation of creatidrthe
District Courts. Clause 5(3) gives qualificationtbé Judges. You know very well Article 233 saysacly that
the Governor is empowered to recruit the Distrigiges. That means State has to be consulted. Baitybe
have given all the power of appointment of the &sdof the District Judge level to the High Couttal means
you are not involving the State Government at all.

CHAIRMAN (CONTD.) : You are usurping the powers of State Governméfts. are also saying as to what
should be the qualifications. You already have @l pdjudges recruited by the District Courts oé ttoncerned
State Governments. But you are not including themehYou want to have a fresh recruitment and yeu a
proposing qualifications. That means you are exnlydhe State autonomy. The State’s power to appoin
District Judges through the Governors is now bejivgn to the High Court Judges so that the Highr@ocan
appoint their own people. They may be from otheite3t but they would come as a District Judge hésa.are
totally usurping the powers of the States. How yawa going to address this issue? Hon. Members ®f th
Committee include eminent lawyers and experienaddiqgans. They may seek certain clarificationghink

you cannot answer them immediately because you meag some consultation in your Department and you
may like to refer to some data. You may come upwiprepared reply. Now you may make your presentat

SHRI K.T.S. TULSI: Sir, there are questions with regard to the é¢anitnal validity of the provisions if you
say that the High Courts will appoint them. The &t@ntion does not give this power to the High Gsufhe

power to appoint them lies with the State GovernmeHigh Courts are only consulted. If you are goio

make a provision which is at variance with the tioesonal set-up, it will not work. You cannot talaway the
powers of the State Governments. Similarly, you tatking about additional infrastructure and aduitl

judges. It needs to be reflected whether it whktfive years or ten years to provide it.

SHRI BHUPENDER YADAYV : Mr. Chairman, Sir, | agree with the issues raibgdyou. | only want to add
certain points to it. The definition of commerciispute is defined in clause 2(c). Is it not ovackéng dispute
under the rent court? There is an agreement rglatnimmovable property and exclusively in traded an
commerce. | mean to say rent agreement where [&tatis there. Will it not overreach Company Law Bii2a
Because Joint Venture agreements and shareholipements are there. Then there is some disgatedé¢o
TDSAT and technology development agreement. Thiatléctual property cases are also included in ltkis
Some IPR authorities are there. The Copyright Baattiere. Where has it been clarified? You kingllgvide
us with a table mentioning Acts and their jurisiint What we have been doing for the last ten yesattsis. We
exclude so many cases from the jurisdiction oflcodurts or district courts. Rather than improvitige
infrastructure of district courts, we encroach upbaeir jurisdiction and make new tribunals and aétier
1990, more than 20 new tribunals have come for ceruia@ purposes. There is a tribunal for elecyicit
TDSAT is there. FEMA is there. After the liberalisam or globalisation policy, we created all thesenmercial
courts. Will this Act not overreach all of them? Want a clarification on this.

SHRI SUKHENDU SEKHAR ROY: | will make only two points. In clause 2, ‘Comm&l Appellate
Division’ and ‘Commercial Court’ have been defineat ‘Commercial Division’ has not been defined. Hw
will be constituted and what it will comprise ofdgabeen given in clause 3. So my suggestion woslthat in
the definition clause, which is clause 2, thereusthdoe another sub-clause which defines the ‘Corialer
Division’ of High Courts having Original Side judition.

Two, | fully endorse the views expressed by myried senior lawyer, Tulsiji, that clause 5, which
talks about appointment of Judges in the CommefCa@irts, is about the power of the State Government
Therefore, this clause should be amended accoxdingl
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SHRI D. BHARDWAJ : Sir, | thank the hon. Committee in advance. Wi @ going by the wisdom of the
Committee in considering all the provisions of tB&# which will come up for detailed scrutiny by ith
Committee.

Hon. Chairman and hon. Members, | thank you allHaving given me this opportunity to appear
before the Committee on the Commercial Courts, Ceraial Division and Commercial Appellate Divisioh o
High Court Bill, 2015.

Sir, as you are aware, this Bill was introducedhiea Rajya Sabha on 2%pril. This Bill provides for
constitution of Commercial Courts, Commercial Diots and Commercial Appellate Division in the High
Courts for adjudicating commercial disputes andnfiatters connected therewith or incidental thereto.

Sir, the timely disposal of commercial disputestlis need of the hour. Most of the commercial
disputes, especially of high value, involve compligsets and questions of law. It is therefore fe#ittthere is a
need to provide for an independent mechanism fdy easolution which will also present a positivedge to
the world about the robust Indian legal system.

Sir, the Law Commission of India submitted its $88eport in 2003. The Commission examined the
issue of separate courts for disposal of commenigutes and recommended constitution of Commiercia
Division in each High Court. It was recommended ttammercial disputes of high value should be dlyec
filed in the High Court and dealt with by the Conmial Division of that High Court to be constituteg the
High Court itself. Some procedural changes wer® atcommended. The appeal against the order of a
Commercial Division was to be preferred before $upreme Court. At that time, the Government intoedl
the Commercial Division of High Courts Bill, 2008 the Lok Sabha. The Bill was passed in Decemb6g20
When the Bill was taken up in the Rajya Sabha,as weferred to the Select Committee for examinafidre
Select Committee examined the matter in great Icetai after examination submitted its Report tokfueise in
July 2010. During the discussion on the said Biltie Rajya Sabha on “I®ecember, some hon. Members
raised certain issues and the consideration oBthavas deferred at the instance of the MinistBne matter
was again referred by the Government to the Law @msion to resolve the difference and for further
examination.

SHRI D. BHARDWAJ (CONTD.): The present Law Commission submitted its 25&port and also found
that there were some lacunae in the earlier Bl ractical difficulties in its implementation. Téiuve see that
the issue of commercial courts is pending since920a the present report, the Law Commission has
recommended that instead of filing of all the cormerad disputes of high value in the High Court,d4benay be
filed in the commercial courts which are supposetd at the level of District Judge and are to $takdished
for this purpose. The commercial divisions are écebtablished only in those High Courts which hanggnary
original civil jurisdiction. These are the High Gtaiof Judicature at Bombay, the High Court of datlire at
Calcutta, the Delhi High Court, the Himachal Pradesgh Court and the High Court of Judicature atdkée
which have the ordinary original civil jurisdictiott is also recommended that commercial appetlatision be
set up in each High Court to hear appeal agaimsjutigments of commercial courts and commerciabitins
of the High Courts.

Sir, the Government has accepted the recommemndatiade by the Law Commission almost in toto
except a small modification and after accepting rb@ommendation, the present Bill was introducedhm
Rajya Sabha. The structure of the Bill is almosttmnlines of the draft Bill prepared by the Lawn@uission
except that the functions of issuing necessaryfications for constituting the commercial courtsdan
commercial division in the High Courts have beesigieed to the State Governments instead of ther@lent
Government. Sir, the subject matter of the Billfakithin certain Entries of the Concurrent List $&venth
Schedule of the Constitution. Entry 11A deals weittministration of justice, constitution and orgatisn of all
the courts except the Supreme Court and the Hight€dEntry 13 relates to civil procedure. Entryrétates to
jurisdiction and powers of all courts except thgi®me Court with respect to any matters in the Qoeat
List.

Sir, now, | would submit the salient features loé Bill. ‘Commercial dispute’ is defined in clause
2(1)(c) of the Bill broadly to mean dispute arisimgt of ordinary transactions of merchants, bankearanciers
and traders such as those relating to mercantdardents, joint venture and partnership agreemanédlectual
property rights, insurance and other such aredmas been defined in the Bill. The term ‘specifiedued’ in
respect of a dispute has been defined and explanelduse 2(1)(j) which means that it shall notléss than
Rs.1 crore or such higher amount as may be prestrithe specified value in respect of the subjeatten of a
dispute shall be determined in the manner provittedlause 12 of the Bill. All these suits, appeals
applications related to the commercial disputepsicified value are to be dealt with by the comnagrcourts
or commercial division of the High Court. The comnial courts which will be equivalent to DistricbGrts are
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to be set up by the State Government for the etiegde, however, in the States where the High Coast
ordinary original civil jurisdiction, the commertiaourts shall be established in respect of theggons over
which the original civil jurisdiction of the Highdlirt does not extend. Commercial divisions areg@édxt up in
the High Courts which are already exercising ondiraiginal civil jurisdiction. The commercial disions will
have jurisdiction in respect of territory over whiche High Court has such original jurisdiction. eTh
commercial appellate division shall be set up intla¢ High Courts to hear appeals against the eradér
commercial division of the High Court and also trders of the commercial courts. The commerciakdpe
division will not entertain any civil revision apphtions or petitions against any interlocutory esrdf a
commercial court including an order on the issugudgdiction which can be agitated only in an agdpegainst
a decree. Appeals would lie only against the oréergmerated in Order 43 of the CPC and Sectionf 3fieo
Arbitration and Conciliation Act and against noertlorders. The Chief Justice shall nominate sitfindges of
the High Court having expertise and experienceomroercial disputes to the commercial division @& tigh
Court and the commercial appellate division prdfréor a period of two years. The commercial celwate to
be manned by specially trained Judges appointethéyHigh Court from among advocates and Judges with
demonstrable expertise and experience in comméitaaltion.

Sir, | would like to clarify that for certain kisdof disputes, specialised mechanism is alreaqyaice
and jurisdiction of the civil courts in such mastdras been barred. As provided in clause 11 oBiliethe
commercial courts and commercial division shall Imave any jurisdiction to entertain and decide suny, etc.
in respect of which the jurisdiction of the cividurt is barred under any law. Sir, it is also prsgabin the Bill to
have a streamlined procedure for being adopteccdoduct of cases in the commercial division andhie
commercial courts by amending provisions of the éCofICivil Procedure for those cases so as to ingtbe
efficiency and reduce delays in disposal of comiaémases. Sir, it is also proposed that the apfeetlivisions
shall endeavour to dispose of appeals within sintime from the date of filing. In order to avoidirfi) of
frivolous cases, provision of costs under SectibroBthe CPC is proposed to be modified. For tinfityg of
reply and written statements by the defendants, proposed that on the expiry of 120 days fromdate of
service of summons, the defendant shall forfeitrifplet to file reply and the court shall not alldke reply to be
taken on record. It is also proposed to have ateham summary judgments. The court may give a samym
judgment in certain circumstances. The proposeé ca@nagement system and the provisions for summary
judgment will enable disposal of commercial disguia a time-bound manner. The proposed Bill, the
Government hopes, will ensure that the commercises are disposed of expeditiously, fairly and at a
reasonable cost to the litigants.

Sir, before introducing the Bill in Parliamentetkiews of the High Courts on the recommendatidns o
the Law Commission have also been obtained and ofitlse High Courts have recommended and endoheed t
recommendation of the Law Commission.

Sir, there are some major differences in the piteB#l as compared to the last Bill of 2009. | Wiist
mention two or three of them. As per the 2009 Bill,cases of commercial disputes of specified #aliere to
be filed directly in the High Courts and to be deaith by commercial division of the High Courts the
present Bill, it is proposed that the commerciaision is to be constituted only in those High Gswhich are
already having ordinary original civil jurisdictioRor rest of the States and areas, the commewiats at the
district level shall be established to try commardisputes of specified value.

SHRI D. BHARDWAJ (CONTD.): The 2009 Bill envisaged that the Commercial Diisshall consist of
Division Benches. This suggestion is now omitted anthe Commercial Division, a single Judge of High
Court can try and dispose of the case.

In the 2009 Bill, there was a provision of appleelore the Supreme Court directly against judgemérhe
Commercial Division.

In the 2009 BiIll, only few procedural changes wereposed whereas in the present Bill of 2015, equit
comprehensive procedural changes have been propoteziC.P.C.

The proposed Bill will ensure that commercial caaee disposed of expeditiously, fairly and at oeable cost
to the litigant.

Sir, you have raised certain valid points andll tny to respond to some of them, | can't resptmdll of them.
Regarding the definition of "Commercial Divisionit, has been provided in clause 2(1) (d) "Commercial
Division" means the Commercial Division in a Higbu®t constituted under sub-section (2) of sectign 3

Sir, you have asked whether the court fee woulditiéorm, and what was the recommendation of the La
Commission. The Bill does not deal with court féectly. The cases before Commercial Courts or Cencial
Divisions will be either in the form of civil suigr, any application of the same kind. Regardirg dburt fee,
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the Law Commission has also recommended in itsrtepihe Law Commission proposes a re-look of thert
fee regime by the State Governments in the lighheir legislative domain under Entry 3, List Il thie Seventh
Schedule of the Constitution of India." In this oepthe Law Commission has also mentioned the elawip
the Singapore Commercial Courts where the courgbaghe power to decide about the court fee depgneh
the number of hearings of the case which is prahoaad it keeps on increasing as the number of days
hearings increase. It is mentioned that initiatly the first three days, | think, it will be fregnd after everyday
of hearing, it increases at expeditious speedti®oparties are forced to conclude the argumerscamplete
the hearing within the limited time. So, the Stamvernments can think of having similar court feecture for
specific courts.

Sir, you have also asked about the pendency positWe have not approached the Law Ministry to thet
statistics. However, some of the statistics haenbmentioned in the Law Commission report. In Tal22 and
2.3 mention about courts having original jurisdiati not about other courts. It also shows the coispa
between different High Courts, and also a percentdggommercial disputes vis-a-vis the total cqmasding in
High Courts.

The point raised by the hon. Member, Mr. Tulsi dhe hon. Chairman was about the consanguinityhef t
provision giving power to the High Court to appoihtdges of Commercial Courts is well taken. | think
further deliberations by us as well as by the Cottemiwe will be able to do it. | can further mentithat even
the Law Commission has made a recommendation Hilsethat appointment of Judges of Commercial Courts
shall be made by the relevant High Court in acaoecdawith such rules as may be prescribed by thé Bigurt.

CHAIRMAN : Normally, you are answerable to the Parliamerdwldays you want to incorporate what is
available there. But we have to do certain exercise

SHRI VARAPRASAD RAO VELAGAPALLI : You have suggested it in an unscientific waytha sense,
that court fee will increase by the number of hegsiof the parties.

SHRI D. BHARDWAJ : | have suggested about the Singapore model.

SHRI VARAPRASAD RAO VELAGAPALLI : Do you propose that model? Why did you mentiat th this
context?

CHAIRMAN : Actually, | also have the same thought. You haferred to the Law Commission's report which
in turn referred to the Singapore model. You shantbrporate it in the Bill. You are enacting thdl Bor all

the States which is also the subject of the Ce@@lernment. All the 22 items which you have inéd it
covers both the List I, List Il and List Ill. Alhe things are covered there. Then, you have eigyto say that
court fee structure will be like this, accordingttee sitting, according to the advalorem valueséhare the
things to be worked out by the cocerned State Gowent. You have to give the guidelines, which glinges
Jharkhand State can do it, which guidelines Cldgath State can do it, which guidelines Tamil N&date,
Karnataka State and Andhra Pradesh State can d@aritil Nadu, Karnataka and Andhra Pradesh States ha
different types of commercial activities. You needhave uniformity on that. You should work more tbrs.
We can't depend on the Law Commission's Report.répert is only a very broad aspect of certainghiwe
will give it. We can't depend upon fully on the L&@mmission report. We have to go into the detslils. are
answerable to the Parliament.

SHRI VARAPRASAD RAO VELAGAPALLI : | have one more point. You have mentioned abbat t
Commercial Court and the Commercial Division, wieethoth are equal levels, or, one would be at tbict
level. The other one is High Court. Is it only tleeation point of view, or, do they vary in theiowpers also?
The next one is Appellate, so, it is obvious. Asda their powers are concerned, what is the disin? | just
want to know, is it for name sake?

SHRI D. BHARDWAJ: All the High Courts which have ordinary originakisdiction, they will be dealing
with the cases up to certain value in original,ather places like where the High Court doesn'ehariginal

civil jurisdiction, like those cases, Commercialutts at the level of the District Courts will bejadicating the
commercial disputes.

SHRI D. BHARDWAJ (contd.): And appeals against the orders and judgemerteoc€ommercial Courts as
well as the Commercial Divisions, both, shall geedily to the Commercial Appellate Division.

SHRI VARAPRASAD RAO VELAGAPALLI : We are not commenting on the appellate courtsy@opmean
to say that in States where the High Court hasotiggnal jurisdiction, you would not have a DistriCourt?
That would mean you would have just one court.
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SHRI D. BHARDWAJ : Yes, Sir; there would be one Commercial Divisadrihe High Court or a Commercial
Appellate Division.

SHRI A. SAMPATH : In the Lok Sabha, the Standing Committee hadudised a Bill for amendment in the
pecuniary jurisdiction of the Delhi High Couifthat Bill was actually listed for discussion in thek Sabha in
the last Session, but somehow it was not discudsidstill the property of our House and not RRajya Sabha.
There was some agitation by lawyers also; they wean& strike. Advocates of the District Courts wenta
strike and so did Advocates of the High Courtavds only on the question of pecuniary jurisdictiblow, as
you have stated here just now, the High Court dhDsince its inception, has had original jurig@tio, unlike
the High Court of Kerala. The Chennai, Kolkata, Maanand Delhi High Courts have original jurisdictiddut
here, a question arises, and this point was aiseddy the learned Member here and Mr. Tulsi. New,are
bringing in a separate category in the High Coumsmy State, the High Court does not have original
jurisdiction to entertain civil suits. My fear ikat if this Bill is going to be implemented in ftsesent form, we
would be taking away some of the rights of the esned State Governments, as suggested by Mr. Tulsi.

SHRI VARAPRASAD RAO VELAGAPALLI : Do you mean to say that you will have only onenaercial
court in each State? How else would this be donaduld be either one of these; it would be eittier
Commercial Division or the District Court.

SHRI D. BHARDWAJ: Sir, let me give you an example. In Maharashiva,have The Bombay City Civil
Court Act. This Act gives jurisdiction to the Hi@ourt only in respect of certain areas of Mumbal aat other
cities like Pune and Satara. So, in such areae theuld be these Commercial Courts. In other distrithe
number would be decided by the State Governmakisi how many districts they want it, which jutistion
should be there in each district, and so on. Bigtktigh Court would have jurisdiction only in th#ycarea of
Mumbai.

SHRI VARAPRASAD RAO VELAGAPALLI : Do you mean to say that even if there is just Goenmercial
Division in a State, there won't be any Districtu@s in that State?

SHRI D. BHARDWAJ : Sir, in States where the High Courts have origjmasdiction, there won't be district
courts or a special Judge for commercial dispitesther places, they would be there.

SHRI VARAPRASAD RAO VELAGAPALLI : That means both exist in each State.

CHAIRMAN : You should have clarity on this issue. Every BéstCourt has jurisdiction in certain areas. For
example, the District Court of Chittoor has juridéin on patent or trademark issues. Now, willogd that
jurisdiction to a new court set up nearby. Do yoantvto say it would be the discretion of the State
Government? You cannot delegate that power. Evésirift Court has its own powers. We have enactkva
where the powers are conferred on a District Cidjutisdiction is over certain areas. Thereforefdse making

a provision for that, you have to get the consdrihe State Governments on how many district cowdsld
exist in the category of commercial district cou@ly then can you have a clear picture. You nfinst out
how many appeals are likely to come at the firstlleof the High Court. Then you have to see how ynan
appellate cases would come to the High Court aritipate how many cases would come to the Supreme
Court. Then, side by side, you must build a stmgcthat would fast-track the cases. Just as theefBowvent
wants to have fast-running trains and better f@&slieverywhere, you are planning a fast-tracktifier court
system. So, you must visualize how this is goingpeadone. You must show how you would incur the obs
creation of a district commercial court, who woblgar the cost of building the structure, what watlel cost
incurred for constructing the court, paying Judthesr salary, maintenance of support staff and rothelities.
You must work all this out. As it is, State Legtsli@es do not care about the Judiciary. The Exeeutives not
care about it as it is not a vote-catcher. As,itdsal courts in the States are being neglectedlbthe State
Governments, and you want to burden them with aotlivision and incur expenditure! The Consolidated
Fund of India has the contribution of both the &aind the Centre, but when you make this provisienState
Legislatures will have to present a Budget, sayirag these many numbers of district commercial tsowould

be set up and therefore, this much of expenditweldvbe drawn out of the Consolidated Fund of Indiee
you making any provision for that? How much mones you going to allocate for this purpose? If yauan
creating courts, who would bear the burden? We Inaag ambitions but we must have a clear visionelb w

SHRI VARAPRASAD RAO VELAGAPALLI : Sir, | wish to make one more point here. There a@ready
civil courts handling these cases. How do you wggtish between cases and say which case goes th whi
court? In other cases, for instance, let us sawtlministrative tribunals, there is a specificindaclarity about
the kind of cases that would go where. Here, tlpads too broad. How would the clients choose betwthe
already existing district civil courts and the pospd courts? We need to have some clarity heiseaffreed that
we should have an additional number of courts g0 asduce the number of cases, but unless you $paeific
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cases which could be tried only in commercial cauttie purpose of setting up these commercial saunuld
not serve any big purpose. That is my opinion. B&v¢ the decision to the Chairman and you.

SHRI P. P. CHAUDHARY : Sir, | am on the question of legislative competen think you were referring to
Entry No. 11A of the Concurrent List of the Congiibn of India. Can you tell me under which proeisiwe
are having a legislation on this issue? If you l@khe earlier Acts, since the adoption of our €itution,
legislative competence was mentioned at the beginof each Bill. Now, gradually we are underminiigy
importance. We are not required to say under wiatigion a law is being legislated upon by the Rarént. It
should, in fact, be there right at the beginningahse when we bring any Bill, we say that the Ramint has
the power to legislate such-and-such Bill undethsaied-such provision, mention the Entry, etc. Tstaduld
also be there in the present Bill.

SHRI D. BHARDWAJ : Sir, as we mentioned, whenever there is a prodgosa any Ministry that comes to
us, it is basically examined by the Department efal Affairs, to which Entry it relates, whetherrliRament
has the power to pass the law or not, etc. Thakidirst thing that we look at.

SHRI P. P. CHAUDHARY: You may be doing that, but why has that not tamme in this Bill?

CHAIRMAN : It is very much indicative. With regard to iteinsLists | and Ill, you can have your own course
of action. But when you usurp the powers with rdgaritems in List-1l, then you should have the camence
of the State Governments. Otherwise, you don't lawygurisdiction to enact the law.

SHRI P. P. CHAUDHARY: To my mind, any Bill, whether it concerns thet8thegislature or the Parliament,
whenever a Bill is proposed, they must say undeichwiprovision, under which Entry and article of the
Constitution, they are doing it. It should be men&d at the beginning. Initially, it was there Ihthe laws. But
gradually, that has stopped; it is not being preslidor. What is the reason for not mentioning undéat
powers and in which Entry the Parliament is legistathe law, at the beginning?

SHRI D. BHARDWAJ: Sir, that is a good suggestion. This can defiyibe considered by the Government
and by the Parliament when they pass the law. Tikare problem in that.

SHRI P.P. CHAUDHARY : Just you please tell me the Entry and then we hawsee the other provisions of
the Constitution as to how we have to recall it.

SHRI D. BHARDWAJ: Sir, itis 11(A).

SHRI P.P. CHAUDHARY : It is 11(A). Is this Concurrent List?

SHRI D. BHARDWAJ: Yes Sir. It is administration of justice, constitut and organization of all courts.
SHRI P.P. CHAUDHARY : This is only under this provision.

SHRI D. BHARDWAJ: Yes Sir. Then, Entry no. 13 of this Concurrent Lists Entry no. 46 Sir.

SHRI P.P. CHAUDHARY: So, Entry Nos. 11(A), 13 and 46 are related gislative competence. So far the
State competence with respect to the same subjetémunder the State List, if you see with respedhe
district courts and all. So, | think under the 8tatst, it is Entry no. 3. It is regarding the $ta&dfficers and
Servants of the High Court. This is regarding thghHCourt and what about the subordinate courts?

CHAIRMAN : Read with Article 233.

SHRI P.P. CHAUDHARY: Exactly. | want to know can the State Legislatlggislate with respect to
subordinate courts or not?

SHRI D. BHARDWAJ: They can

SHRI P.P. CHAUDHARY : Whether under Article 233.

SHRI D. BHARDWAJ: Allin all, there are only parts.

SHRI P.P. CHAUDHARY: So, the States can legislate under Article 233!

CHAIRMAN : Then, you have to include the appointment of &sdgf the district court is to be done by the
Government and not by the High Court lobby. Itigeg here as the High Court. If you make it as a&nor
then you are addressing the issues of that Stateahd you are also addressing the issues of Camtutist.

SHRI P.P. CHAUDHARY: Exactly, you have to read these provisions of tbedDrrent List along with the
provisions of the State List and Article 233 beeatise power to appoint the subordinate judges ik thie
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Governor under the State List, and the Concurréstt there is no power either with the State Gor@nt or
with the Central Legislature.

CHAIRMAN: Kindly have some discussion within yourselves, samhouse discussion you can have. You
have to formulate as to how many cases are pendavg,much benefit is going to be accrued by thalt laow
much court fees you can have. You have referretidéd.aw Commission’s reference in the SingaporerCou
You know very well that one of the Judges of th@®me Court is sitting in the Singapore ArbitratiGaurt
itself. They are disposing of the cases immediatélhere is an appointment of Arbitrator or arther issue is
comes up, immediately a Judge of the Supreme Gsuwitting especially for this. A Commercial Judige
sitting, a Supreme Court Judge is sitting in theg8pore Arbitration building itself and they dispas the case.
Are you going to do it? You do it and we are happgut it.

SHRI VARAPRASAD RAO VELAGAPALLI: You cannot compare it. Our people are different.

CHAIRMAN: You have got the powers under the Constitutioim¢cease the Supreme Court Judges according
to the powers conferred to the Government of Indiau have to see as to how many appeals or regsion
SLPs will go to the Supreme Court. You have toudéte the court fee also. You are taking away thération
work along with that. People will be very happyuse this fastrack, provided you charge for it. taately you
have not asked retired people to manage and weeayehappy about it. You have made it as a newrgoent
but the pool of judges has to be done from thatdKi visualize that you are creating a parallelcture, till the
Supreme Court, you have to see that how the codteohuman resources is going to be incurred amal ish
going to pay and whether you are going to earnmagdrom the commercial dispute resolution systeseifi
You cannot ask a common man to pay for that. Adraddispute need not be paid by a common man lyyofia
taxation. It is a service and when you are usirsgrice, the service provider has to charge froensérvice
receiver. Why to ask a common man who is on theesto pay for the fee for the creation of the 8upr Court
bench or the High Court bench or a district cowhen you copy the system of America, then you citygy
system from the American Federal Court. Then yquydbe same system regarding court fees also. hegy
to pay the money. Now, the Supreme Court is gianpt of corporate remedies that is disputes wésh
10,000 crore were solved by Rs. 215. Who will gag money to the sitting Judges say for one moreh &ne
hearing the cases? The common man on the strealyisg the tax and through that you are paying. tBat
corporate bodies are enjoying it. Why? We are faliyeeing with it. We are supporting this Bill. Wiant to
see the Bill but it should be a vibrant mechanigmaay of which the commercial track will be an eleet
way. People and investors must be happy. Peoptauotountry would be happy that there is a traremar
system of dispute resolution. Do not allow the &t@bvernments to play a game and stop everythiranyM
village courts are stopped by many of the courtés Tommittee has observed in that Report also. aue to
stipulate the money forever if you want to haveillge court system. You should not stipulate ofaly five
years, or only one time money you can give. Thisesy has not worked. The Act is not only defectivés
defunct also. The system is defunct. Why we haveréate new-new Acts and make it defunct. It islyem
good effort. Kindly have a small cell within youlisand get some expert opinion, give it a formuiavizhich
these issues are going to be addressed.

SHRI VARAPRASAD RAO VELAGAPALLI: Sir, another information that | want to have istthau have
been mentioning about the high value on the oreaidi on the other side, you say rupees one cnoralzove,
and these days in any case it will be rupees oo and above. How do you distinguish? No, | am jus
suggesting. These are all ideas to think over tmcthese days rupees one crore has no value. Etwedspoint
you have mentioned is about fastrack. Are you ilig any time limit when you say fastrack? These a
points that you must take into consideration. Tisail.

CHAIRMAN: You visualize the things on the basis of the dathaeate a formula.

SHRI P.P. CHAUDHARY: You see Entry no. 65 of the State List. Jurisdicémd powers of all courts except
the Supreme Court with respect to any of the mmitethis List. So, basically, just to reconciléstiState List
and Concurrent List. Power to create a court isaspect and providing a provision for appointmsranother
aspect. Article 233 specifically provide for apgoient of the subordinate judges by the GoverndhefState.
So, can we read in between these lines somethinghvit not there, which is specifically provided time
Article 2337 Although in all the entries, nowheiteis specifically provided with respect to the apgment of
the subordinate judges. It may be with respectht dncillary matters not connected with the appaémt
because the Entry no. 65 of the State List providegurisdiction and powers of all courts. Thiswgh respect
to jurisdiction and powers. Again, there is no fg@n for appointments. The provision for appointinis dealt
only by Article 233. So, in any of the entries eittunder the State List or under the Concurrertt his power
is there. So, first, we have to find out the legfise competence and then we can proceed furtbeiselby-
clause.
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CHAIRMAN: Kindly go through it and we will take up the otheitnesses and you try to send it to the
Secretariat, at least at the Joint Secretary swehat other things can be noted. We want to guickis so that
we can submit the Report in the coming Sessioff.iBecause of that another Bill is also pendinbefefore,
we want to give priority and conclude it and lettbthe Bills be passed. The next meeting will be26hMay,

2015 at 3.00 o’clock. Thank you very much.

(The witnesses withdrew and the Committee then adjoned at 4.12 p.m.)
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THE DEPARTMENT-RELATED PARLIAMENTARY STANDING COMMI  TTEE ON PERSONNEL,
PUBLIC GRIEVANCES, LAW AND JUSTICE MET ON TUESDAY, THE 2"° JUNE, 2015 AT 2.00
P.M. IN COMMITTEE ROOM ‘D’, PARLIAMENT HOUSE ANNEXE , NEW DELHI-110001.

CHAIRMAN: DR. E.M. SUDARSANA NATCHIAPPAN
WITNESSES:
Department of Legal Affairs, Ministry of Law and Justice
Shri D. Bhardwaj, Additional Secretary
Shri Joice George, ADV.
Shri M.K. Khandelwal, Additional Government ADV.

CHAIRMAN : | request you to see the definition in clause 2égarding ‘commercial dispute’. It prescribes 22
different items which come under the definition‘cdmmercial disputes’. But they have made a verguea
definition. This is only for our internal discusei@nd also for their working. You take, for exampiause
2(c)(xvii). It says, “intellectual property right®lating to registered and unregistered trademartpyright,
patent, design, domain names, geographical indiesitatnd semiconductor integrated circuits;”. Thialready
based on some enactments. There are Acts relatipgtent, design, copyright and geographical iraina
Very easily, we can put it in the Schedule. We sap that these are the Acts and if the disputbdve Rs.1
crore, then it will go to the Commercial Benchwitl be easy for looking into the very purpose bétAct, the
cause of action and dispute. We can very easilyngm it. Otherwise, in any case, which is filed def a
particular Commercial Court, first objection wileof jurisdiction. They will take it up for appedihey will
take it up for revision and everything. There Wi total diversion. The purpose of making it faatk will not
be fulfilled. Also, if you see the words, ‘joint nure agreements’, ‘shareholders agreements’, chising
agreements’, ‘carriage of goods’, etc., for thehe Acts are there, for example, the Sale of Goods the
Contract Act, the Partnership Act and then you hgotehe Companies Act.

So, what we have to decide is that instead ofnigaa very vague definition, we can make a separate
Schedule, where they can mention the Acts. Thetonaatically, by definition, that will become a coramial
dispute. And, it will be easy for classifying thenamercial disputes. Otherwise, they will go for miing.
They will put first preliminary objection to therjadiction that how a particular case can be talgrin the
Commercial Court. Normally, as lawyers, this is tliay we are dragging on the cases - the jurisdictio
guestion. First you have to frame the issue and ylo&1 have to go through it and then against §@i,can go
for appeal. Then, the purpose of making it fagtkiigself will be failed.

SHRI K.T.S. TULSI: This is a heaven for the lawyers.

SHRI (ADV.) JOICE GEORGE: Jurisdiction issue can be adjudicated only atftha stage. It cannot be
taken as a preliminary issue as per the provisiétise IT Act. There is a provision in this enactrhe

CHAIRMAN: But what is the purpose of having fast-track court?
SHRI K.T.S. TULSI: Sir, the principal objective of this Bill is toibg ‘achche din’for the lawyers.

CHAIRMAN: That is true. Therefore, what we thought is why nat have a definition and put it in the
Schedule. Take, for example, it is a very intergstone. Clause (2)(c)(iv) says, ‘transactions relating to
aircraft, aircraft engines, aircraft equipment duedicopters including sales, leasing and finan@hthe same’.
There is an Aircraft Act. In that Act, everything ¢ontrolled by the Government. If this definitidnes not
include spacecraft, tomorrow, then, you have todm ‘spacecraft’ by an amendment. Every word halle its
own meaning then automatically. Then, there willabprolonged discussion at the first level of thal itself
and it will be delayed.

SHRI BHUPENDER YADAYV: Clause 21)(c)(xxii) also says, ‘such other commercial disgutes may be
prescribed’. What is ‘such other'? What does ‘sattter’ mean? Then, who will decide?

CHAIRMAN : Who will decide and how to decide it? Also, ifuyeee, every enactment has three portions. One
is purpose of the Act. If you see all the enactme@tauses 1-5 contain why an Act has come uprfactenent.
After Clauses 1-5, if it is a Regulatory Authorityhey will say how the Chairman and Vice-Chairmaa a
elected, what their powers are, what the conditminservice are, how they are removed and otheg#hilt is
common for everything. Finally, they will give hotlve dispute resolution will be there. That is atst and
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paste. Therefore, if you take an enactment, thexetaee layers. If we make a common regulatorharity
court, then you can suit it. You can remove abentgections out of it. Later part is for disputsotation. We
can make it also common like this.

WITNESSES:

Delhi High Court Bar Association:

Shri Abhijat, Hony. Secretary, DHCBA

Ms. Prathiba M. Singh, Senior Advocate

Shri Asutosh Lohia, Advocate, Treasurer, DHCBA

Shri Sunil Mittal, Advocate, Member Executive Conttee, DHCBA
Ms. Kaadambari Singh Puri, Member Executive ConeeitDHCBA
Ms. Laxmi Chauhan, Member Executive Committee, DIACB

Ms. Kimmai Brara, Member Executive Committee, DHCBA

Shri Pankaj Kapoor, Member Executive Committee, BAC

Shri A.S. Chandhiok, Senior Advocate

Shri Rishabh Bansal, Advocate.

CHAIRMAN : A very Good-afternoon to hon. Members and welctoorhis meeting of the Committee. Today,
we have invited Delhi High Court Bar Associationvélcome Shri Abhijat, Secretary and other membéthe
Bar Association of Delhi High Court to this meetiofthe Committee. As you are aware that we havited
you to make a presentation on the Commercial Co@tammercial Division and Commercial Appellate
Division of High Courts Bill, 2015. The objectivd the Bill is to set up Commercial Courts at distrievel
except for the territories over which High Court® daving original extraordinary civil jurisdictiodigh
Courts of Calcutta, Madras, Bombay, Himachal Pradesd Delhi have original pecuniary jurisdictiondan
Commercial Divisions in these High Courts are psgzbto be set up for fast track resolution of conciaé
disputes of Rs. 1 crore and above. Is Sikkim assorty it?

SHRI A.S. CHANDHIOK : That proposal is pending. Sikkim has made a r&iqdénat proposal is pending.
CHAIRMAN : But it is not available now.
SHRI A.S. CHANDHIOK : Sir, Jammu & Kashmir is available. But Sikkinpiending.

CHAIRMAN : Okay. Commercial Appellate Divisions in all Higlourts of the country would be set up to hear
appeal against orders of Commercial Courts, Comalefivisions of aforesaid High Courts and certain
tribunals. We would like to have your views on was provisions of the Bill. In particular, we woui#e to
have your opinion as to whether it is legally fessito set up Commercial Bench in High courts ofhiDe
Madras and Himachal Pradesh without raising theicupiary jurisdiction to rupees one crore; whether
appointment of judges of the Commercial Courts iy €hief Justice of concerned High Court as pragose
under Clause 5 of the Bill is constitutionally sisaible as Articles 233, 234, 236 give power to &pwr of the
concerned State for appointment of District Judddter your presentation, hon. Members would likeseek
clarifications. | would like to inform you that, éhproceedings of this meeting are treated as camtfi and it
shall not be permissible for a Member of the Corteritor anyone else who has access to its proceetiing
communicate, directly or indirectly, to the mediayanformation regarding its proceedings includitsgreport

or any conclusions arrived at, finally or tentalyydoefore the report is presented to the House.

Normally, the questions which are raised by the. Members are not on the basis that we have come
to a conclusion. We are asking it for clarificationly. Conclusion will be arrived at only at thedl stage of
formulating the draft Report. Till then we will lpen. All suggestions can be accepted. Here, |,hapecan
understand that there is a small deviation of @kkiway the powers of the State Governments by apipgithe
Commercial District Courts by the High Court aloée provision says like that. Regarding that alsowould
like to have your opinion. Also, in which way it@®ing to have a fast track possibility and ClaRsehich is a
definition Clause, is very elaborate. It has mdw@nt22 entries. Therefore, how to make it posdilglenaking
some other alternative way of indication of theinigbns? One of the suggestions is that we caneniaks a
separate Schedule of the enactment so that thatnemat can indicate it. For example, if you takewGke
2(1)(c)(xvii), it says ‘intellectual property rightslating to registered and unregistered trademarbgyright,
patent, design, domain names, geographical indicatand semiconductor integrated circuits’. Speaifords
were used as a part of the Definition Clause. Bubu look at this particular provision, you carryeasily find
that a Patent Act is already there, a Copyright &ctthere, a Geographical Indication Act is these,
Semiconductor Act is there. Therefore, we can guanit as a Schedule so that we can very easilydabe
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disputes. As lawyers, we can also understand thatam have the objection to the jurisdiction sayhmy this

will not cover here. On that basis, we can go fopeal and second appeal and other things. Therefme
would like to have your input on the very purposéaving a fast track system. If you feel that ymed some
more discussion, you can have it and then you iit@ us in writing also. Thirdly, we would like tget your

sense of it. You know very well that the blamedetay in disposal of the cases is put first onBhe, secondly
on the Bench. But, actually, the real thing is thafficient infrastructure availability is not tleeand more
financial independence is not there for judicidrlie court fee structure is gradually waning awaythit place,
free justice is given in civil disputes also by thibunal system.

CHAIRMAN (CONTD.) : Now free justice is given in civil disputes byetkribunals. There is a feeling that
there should be a clear court fee structure saittiean look after the needs of the dispute regmiutnechanism.
If you want to have a modern court hall, you neeshay. If you want good lawyers to become judgedistfict
courts or Commercial Division Bench in High Couryeu need to pay them well so that they are atthct
towards that. For that, you need money. If youtaskState Governments for that, they will say thay cannot
grant so much money for the judiciary. They camgeasmall amount for that. Infrastructure is vpopr. | am
not talking about Delhi. As far as District Counts Delhi are concerned, they have good infrastmect8ut
other District Courts, throughout India, do not éaufficient infrastructure. When you create a mistCourt,
you have to think about the availability of humasaurce. Non-judicial officers have to be appointEigey
have to be trained in a modern way. All the sulsjecvered under entry 22 involve modern systemsy Have
to update their knowledge. We need efficient sfaffthat. You need to equip them with the knowleddge
modern systems. You need money for that. It issitvereign duty of the state to provide for fredipesin
criminal matters. Civil disputes need not be the veseign duty of  the
state. It is part of the service which it has toder. This can be rendered on payment basis. VWenalsd to
generate revenue through dispute resolution mestmartor example, your Delhi High Court Bar Assaoiats
conducting mediation in conciliation centres exaetly. But we do not know how much you are charding
that. We want to visit your place. We do not knawimuch you are earning through that. Similarlyiteation
brings high revenue for arbitrators and the lawyene are practising there. But it is not there durts. In the
Supreme Court, you pay Rs.250 and you can havese @anducted for two weeks. But it involves a huge
expenditure from taxpayers’ money. We have to see you generate revenue when you are going inifar ¢
dispute resolution. How can we structure that reeemechanism? New Bills are coming but they are not
looking into the financial aspect. Now the judicgistem is overburdened. We would like to have ywoews
on it. You are the people who are practising ttaré you know the climatic condition of the judicg&@istem.
We need inputs from you on this.

We are very happy to see your documents with gecappresentation which you have circulated. The
data is very useful for us. It can be used in oepdit. We request you to dwell upon it so that@wernment
gets a focussed view in order to have the besesysif fast track commercial dispute resolution na@itm
which is the need of the hour. With this observatiorequest you to make your presentation.

SHRI K.T.S. TULSI: Sir, | want to say something before they makér thesentation.

I know that the Chairman is also a lawyer. Bus thipression that lawyers are responsible for dislay
not a correct statement. Of course, there is org pénich gains through delay. But there is a parhjch loses
because of delay. One of the two parties is inéyianoving heaven and earth for speedy disposthetase.
To lay the blame for delay on lawyers is not carrec

Sir, on mediation in the Delhi High Court, they aret making money through mediation. They are
spending money. They are paying a hominal amouhbaerarium to the mediators and they do not chanye
of the parties.

CHAIRMAN : Very good.

SHRI ABHIJAT : Sir, the Delhi High Court Bar Association is imnsely grateful to the hon. Committee for
giving us this opportunity. | am joined by variooembers. We will be led by Mr. A.S. Chandhiok. dehe
former Additional Solicitor-General of India. If mmory serves me well, he had been the PresidentioBar
Association for three or four terms. He will bede®y us.

Now | request Mr. A.S. Chandhiok to address then@ittee.

SHRI A.S. CHANDHIOK : Hon. Chairman and hon. Members of the Commitetene add to what Mr. Tulsi
has said. A lot has been said with respect to thecB and the Bar being responsible for delay ipatial of
cases. There are two problems. This matter igla dlifferent from what we came for. Since thisus$ias been
raised, | thought | must dwell on it. The systenedfication that we have today is in turmoil. We atewing
institutions after institutions being created imabt every sphere without paying any attention by a
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Government so far to create teachers. In the absafnieachers, you do not have an institution wistimame.
That is one part.

There is no check what we are doing. The basibleno that we are facing in this country, so far as
judicial system is concerned, is that we have ea&nbable to appoint people with eminence or thdse ave
enough experience to man the Bench. We openedconomy in 1991. Since then, there has been so wiuch
change in the country. The last one year has seemwh of change in this country. If you look ae th
intricacies of law, you will find that we need sdmoely to jolt that position. We need to see whatllaf people
we are appointing there.

My first submission is this. | agree that my efficcy needs to be upgraded both after being a lawyer
and before being a lawyer. Everybody cannot becbmeK.T.S. Tulsi who has upgraded himself. So | dee
somebody to look at it.

Secondly, we are losing sight of merit. Unless wadin merit back into the position, we will nogb
able to succeed. When the Government looks afptiris it must ask itself how it can ensure merit¢mne to
Bench. The Bar has extremely good people but, turfately, nobody looks at them for reasons whidorn’t
need to specify here.

Coming to the second question that you have rdisgaly with respect to service being rendered en th
civil side and that it must be commensurate with ¢burt fee that we charge, Sir, allow me to bhigjory to
your notice. The Court Fee Act was first enactel8i2. | think two years later in 1874 or 1875, @murt Fee
Act got amended because we thought that peopledwmatl come to court at all with that high court.f8e the
Court Fee Act was amended to reduce the quantwouwt fee being charged.

Thirdly, as per the Constitution, it is the sovgreduty of the state to not only provide for crialin
justice but also civil justice.

SHRI A.S. CHANDHIOK (CONTD.): | did not know that this question would come up. \M# take time
and come back to you and show you the court fegghreicovered as on date by the courts and thenalbunot
being used for the justice delivery system. In,fact even 25 per cent of that is being used. Sqerf cent is
being deflected elsewhere. So, even if the cowrtcfearged today is taken back and kept apart aliwedtfor
the infrastructure to be created or payments tmade to the hon. Judges or to do something ets bssure
you that it will be surplus in hands. If my memasynot failing me, about four years ago at the @oerice of
the Chief Justices of the High Courts, we had @lutien passed by them to say that we need financia
autonomy. Its purpose was that whatever the Stdlects or the Centre collects towards the cowtrfeist be
put separately and the courts themselves shouldlloeved to operate that so that they can create the
infrastructure. That is the submission. Therefodid not look at that part whether the court feéhie minimum
today and | need to enhance it. |, as a State,awety to the citizens of this country to see thatdo that.
Therefore, fortunately -- | will circulate it toghhon. Members of the Committee -- the collectitnag we have
done, even till last year, are more than suffictentreate any infrastructure. The fourth and tlesthmportant
point is, and | must concede that it is a deficiena our part, that our CPWDs and our PWDs in State
Union Territories are not equipped. They are sti#ating the infrastructure in the same way as theye
creating twenty or thirty years ago. They do notehthe modern technology at their instance. Theeefibthey
were to use that then the cost would come downreatiog infrastructure and everything would comevido
Today, | can assure you that we have gone intodhestion. We have a new building that is cominghap.
We are creating a green building in which everyghivould be provided for it and, in fact, | can shane thing.

| have a report prepared by one of the persons was working with me when | was heading the Bar
Association where we said one pole would service fige things. It will be helpful in rain harvesgrand it
will be helpful in solar system and will provider gurifier for the pollution system of Delhi. Tha the
situation but unfortunately, Sir, nobody looks kistsituation and we are still moving in the sarredion. As
for the fourth question that you have raised, ast fequest to you is to look at this Bill in dfdrent context. If
you put your eye through, right from the Unitedt&sato the places like UAE, Philippines, Singapaneall of
these places, the jurisdiction of the commercialrc@s the High Court. In fact, to be honest, IdfiG@ermany
making a departure today. It is changing its lagguitom German to English in the Commercial Coutt/ do
ensure that the commercial work moves faster andemn dignity with the entire world. So, the fiestd the
most fundamental thing is that divisions must besatzd in the High Courts. So, we have four advastaip my
mind. First, your infrastructure is already intaBtnce most of the High Courts already have infuzstre, |
need not even look at more revenue to come imehdl have hon. Judges. There may be some vacavities
can be filled up subject to the new problem that ¢@me up. But, by this time, we could have doa¢ tin fact,
two years ago on representations being made bgusaHligh Courts, the strength of each High Couterdhe
188" Report of the Law Commission, if | am not wrongasaincreased. For example, in Delhi, we had an
approved strength of 48, it is 60 today. The ohipgd that we needed was that we needed more infciiste
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and | am happy to inform you that the Delhi Highu@tohad that vision before and today, in the next f
months, you will have 15 courts added to the inftesure that we have so that we can accommodb6® aif
them. So, the submission that | am making is tleabwist consider that in every part of the worlds the High
Court which has the commercial division and the emrcial appellate division and we may consider jgiog
the same in this country for a few reasons. Fingre will be uniformity all over the country. Nathstanding,

if you see the provision, it says, “No revision wblie to the High Court against an Order from am@aercial
Court.” | would not need that provision. Those pstns will become redundant so that your needhst frack

it would only be, if the first Commercial Court Osion decides and then it goes to a Division Beacth after
that only comes the SLP which in any case is arelienary matter with the Supreme Court, which came
under Article 136 or need not come. So, the figaliets attached immediately thereof. The secondtireis
when the person is appointed as a Judge of the High. Court, he would reach a certain stage, wheltlee
comes from the district bar, District Court or painted directly. In both the cases, you will fithéit they have
enough experience at their command. Thereforeeti@smmercial Courts would require maturity. It will
require mature hands and minds to deal with it.r&toee, it will be necessary for you to consideattivith the
experience at your command and you would see vehagappening. The fourth issue is on the question of
appointment. Now, the High Court judge is alwaypaipted in consultation with the Chief Ministerwasll as
in consultation with the Governor. So, there shdadcho problem with the President of India procltomapart.
So, all those provisions that we are looking at Myoautomatically get streamlined once we look as th
fundamental question in this case. That is the ssdian that | am making. On the question of hunesources,
in fact, there is already a proposal pending withGovernment for quite some time now; probablwgas made
to UPA-1, requesting that there should be an AdlidnJudicial Service. The time has come when realy
required. In fact, many High Courts may not havenorcial experience to that extent. Therefore, yay
rotate your Judges so that you can fulfill thistp&r question was raised with respect to mediatod Shri
Tulsi has already said it and | want to reiterditat.t We started with a mediation centre in two recas a
challenge in 2006. Today in 2015, | am proud tbyel that we have 35 rooms and we now want to tadd
those rooms. We have 60 matters a day with all éasngoing that and most of the people, as | know, a
actually providingoro bono They have not taken a single penny. We have daneourses, advance training of
these mediators outside Delhi at Manesar and thiersehave borne the brunt of paying to them sotthey can
have youngsters with them. We are providing stipengbungsters of Rs. 750/- and that also if hesdideor 12
mediations, if | am not wrong. So, all this is pided for. But from where do | generate that fundmust
confess that we generate that fund this way. Braroercial dispute like this gets settled in mediatt the end
of the day, the parties themselves come forwashio we will like to donate something to the mediatentre
so that you can make good. So, the parties have thatl contribution to it voluntarily. There is nompulsion.
We do not charge anything for mediation and we hmtedone anything till date. We have also takesitfms;
we have been able to get some aid from some plikesome seniors have contributed. Suppose Shisi 15
there. We know that he can afford it and if we exjthim, he would provide us funds. You would bk db
provide us funds so that we can utilize it for tiegaof mediation centres. But, yes, it is partié court. So,
the court itself has spent that money, by and |aiayethe purpose of establishing it. That is tlsifon. | am
proud to tell you that after seeing the succed3eiiii mediation centre, today, we have been aphexdty the
Chambers of Commerce from Bombay and Chambers ofn@ce from Kolkata that we should collaborate
with them and there is already an association fdrmigh respect to which we are now wanting to dudiate
and take up those mediation centres there so tthaayve can do it. In these 60 matters a day, pérsent is
my success rate. Now that is decreasing the wadlkdoethe court. There is nothing else that candreed

Coming to arbitration, we have been pressing Hiaatl arbitration must be institutionalized. We have
now created an arbitration centre also in DelhirH@purt. Now, it will become an international centihere
also a very nominal fee is charged in comparisowtiat the arbitrators charge outside. Thereforegdhe
institutionalization of arbitration takes placeisthvould also be taken care of. One of the poirds that the
lawyers are charging too much.

SHRI A.S. CHANDHIOK (contd.): But | am pained to tell you that on a survey cantdd by me, when | was
the Law Officer of this country, we found 63 pentef my fellow beings were below the poverty limethe
Supreme Court, which is the highest court of thentxy, and we had fixed a ratio of Rs.7,500 per tmoha
person was a bachelor, Rs.15,000 if he was mamtedThis was the criterion, and we found thapéBcent of
them below the poverty line, that is, of the mangimch we had given. So, the impression that peajplever
are, probably, thronging and that the system isbting is not true. Having said that, | must alemfess that
my system is crumbling today and, therefore, | needtrengthen the system. And we need to strengtie
institution with respect to that. It was only oristtoutlook that we suggested High Courts have these
divisions which would help us in doing that.
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Sir, you must have seen the One Hundred EighthtkiiReport of the Law Commission, Report of
December, 2003, which we have circulated to ygust want you to turn to Page 2 of the Report, Wwhigll
show you what the Law Commission is looking at. fEhis a letter to the then hon. Law Minister who is
actually, today the Finance Minister, the Ministdr Corporate Affairs and the Minister of Informatiof
Broadcasting. The first part of it speaks aboutppeals for constitution of high-tech fast track Goencial
Divisions in High Courts, which | was emphasiziijease see Para 2 of this letter. It says, “Oncar@ercial
Division is established in each High Court, constgsbf as many Division Benches as may be necestate
will be a clear message that such high value comialegisputes will be disposed of quite fast inigndn this
context, | may bring to your kind notice that thésea recent spate of judgements of the U.S. aadUti.
Commercial Courts declaring that the Indian Coystesm has ‘collapsed’ because there are delays typenty
years or more, and that, therefore, Indian defetsdzam be sued in the U.S. and U.K. Commercial tSpaven
if there is no cause of action in those countrigsgvided the Indian defendant has a branch or local
representative in that country or is trading in steck exchange of that country. This trend hashdo
immediately reversed by bringing in fast track highh Commercial Divisions in all the High Courfche
Commission is of the view that the overall benetitat may accrue by way of increased investmemndlia,
both from domestic and foreign investors, will be hundreds of millions of dollars and the expense i
constituting these fast track high-tech DivisiondHigh Courts will only be a very small fractioretieof”. This
was in 2003 and we are today in 2015, and stiudising before this hon. Committee with respethéosame.
We have today seen the need that we need invesimenthis country for various reasons. Therefdhe
submission is that this recommendation of the Lasm@ission made way back in 2003 may kindly be
considered by your goodself. This will bring methe next part of this Report which is ‘Introductoriyara 2
says, “With such rapid increase in commerce armtkfraommercial disputes involving high stakes ey to
increase. Unless there is a new and effective nmésimafor resolving them speedily and efficientlypgress
will be retarded. Foreign investors in India mustassured that the Indian Courts are as fast aothés in the
most developed countries of the world and thatetlage no longer any long delays in the judiciakcpss.” | do
not know whether the hon. Members would agree with The unfortunate thing on our part is that weeha
lost our self-confidence. Whenever we do somethimgy speak only negative towards us. | can asgurghat
if we see our statistics all over the country, rititetanding the fact that there is no fast trackrtg) this
concept of twenty years being taken on civil suitaild, probably, be on one out of 500 cases. Ndymalcase
duration on the original side in Delhi cannot extdiwe years. And | can only tell you, just by waf an
example, that as an expert witness from India, whidad my affidavit in New York, with this staties from
India, the first Court rejected it but the FedeCalurt accepted it and that affidavit, today, formpart of the
Judgement where, of course, the affidavit of a vaminent former Chief Justice was rejected and mias
accepted because that did not have particularsremd were particulars in mine. Consequently, teehthis, let
us start looking at ourselves to say, “We are thst in the world and we are doing better than sthédnly
then we will be able to move. Of course, | am reofirsg that we do not have deficiencies. But we ncoster
them up. We must do something for it.

Now please turn to the next page. It says, “Thegse of this Report is to recommend the creatfon o
‘Commercial Division’ with high-tech facilities lik video-conferencing, on-line filing, etc., in eamftour High
Courts so that they may handle ‘commercial casdshigh threshold value”. Now, this part of video-
conferencing, to my knowledge, is available, dédiyi, in Delhi — online filing is available in Ddlk- and it is
available in two other High Courts today. So, htse are already available for us to look into. Seguently,
the submission is that once this Act is broughttimould, certainly, take care of that. Now, please Page 10,
“Forum Non Conveniens’ which also reiterates thaifimn of Chapter | of the Commission that highktec
commercial cases must be done. Para 2 says, “Tham@@sion, with its overall view of the administati of
justice in this country can assert that thousaridsses, particularly, those relating to commerdigputes are,
in fact, resolved by Indian Courts much faster, samthin even one year, and many in two or threrg,eand
that, therefore, the characterization of the Ingistice system by the foreign courts as being deplorable
state or that it has collapsed appear to us toifelyhexaggerated”. As | said it in my words, | ste
Commission reiterating that here.

SHRI K.T.S. TULSI: Can | ask a question? Are we reversing the pigs;i Constitutional priorities? The
Constitutional priority was that the poor man’seasust be decided first because he won’t be absitave
otherwise. And here, we are only trying to giveopty to the corporate sector. Is that in accordhvihe
Constitutional objective?

SHRI A.S. CHANDHIOK: Let me answer that. Truly, | was going to comehat.t That is the submission
which | am making. The moment we create these CawiaieDivisions in High Courts and the Appellate
Divisions, the ordinary Courts, which are vestethwhis jurisdiction, would be comfortable, will V& lesser
number of cases before them so that, as you riglaily, a poor man will not have to wait even foysdarhe
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question is: How do | bifurcate that situation? Haevl bring cases out of those Courts? To borrowr yeords,
for the sake of violating copyright to that exteindm not looking at the corporate world, | havebtdance the
situation in the world. If a Commercial Court iretlAE, where there is hardly any law, is establisimeDubai
and Qatar or in various other parts of the UARRlifilippines today has a Commercial Court, thenavehto
look at what | am doing because | have to also eenpn the world and put my judicial system at planot
better than them, and, therefore, | need to do Hiating said that, once | take that case out efjthisdiction
of the ordinary court, | leave that court with meirae and more energy available to meet the nettteeqgoor.
And, | think, that is the way we need to look dstBill instead of looking at it the other way raln am not
looking at the corporate world. | am looking at timings to balance it. | must ensure that my hodgé has
time to look at that poor man who is knocking at dopr. | have to also look at that corporate wavlich is
internationally giving a dispute, bringing in monieythis country which will generate funds, jobgiaso many
other things. | need that technology to be ablméet the demands of the world today. So, | havwatance it,
and that is why, | started by saying, it is timatttve relooked at it to provide that Division sattbnce all those
disputes are before a specialized commercial cthetprdinary court will have enough time availatdemeet
the needs of the poor. And | can assure you, I$at, with your experience and acumen available, vedl be
able to achieve it once you pass this Bill.

SHRI SUKHENDU SEKHAR ROY: To supplement the views of Shri Tulsi, | would like mention that
probably in all the High Courts, particularly in lKata High Court, | have seen that there are sébenaches.
Some benches are looking after the criminal caSeme are looking after civil suits, commercial digs,
patent, designs and constitutional jurisdictioroalBherefore, once the judges are entrusted witardnt types
of cases and the jurisdictions have been determyethe hon. Chief Justice of the respective Highui@s,

where is the need for a separate Commercial Divisibhen, there will be a similar demand, as Mrsirbas
rightly pointed out, that for commercial cases, @uwnstitutional writ cases there should be anottieision

also. So, in every High Court there should be sayrdivisions, once this mechanism is put in thetHZpurt
by introducing Commercial Divisions. So, presumathlis is meant not only for the corporate worldt ks

more broad-based, | believe. Even the person whwwing a commercial dispute of a particular pearyni
stage, then, he can go to the High Court or toGbenmercial Division. Therefore, how do you justtfyis

separate commercial division in the High Court?

SHRI A. S. CHANDHIOK: There are two justifications, (a) the normal CiRilocedure Code does not get
made applicable to this commercial dispute. The pescedure gets enacted by this statute itself.eUtide
Schedule itself, if you see, Sir, the Schedule hef Act, a procedure making a departure from thel Civ
Procedure Code is brought in. The Second paristtie others will also demand similar divisionghe High
Court and | thought | don’t even need to stresbut, we have already, Sir, in almost every otheldfin this
country, over the last few years, have actuallyatg®@ specialised courts, whether in terms of tiétsiror
otherwise, we have Appellate Tribunals, company teards, family courts, etc. We have already ddae. t
Consequently, | do not think there could be angtpossible. | must stand today to salute my Prinieidter
who has said on record, ‘Are these tribunals detero the justice delivery system?’. We need ttook at it.
That is why | am saying, Sir, a time has come wivermust look at two things. (a) Am | able to reazhhat
person whether he is a corporate, whether he @aman or an individual? Am | able to give justtoehim?
Because it is the consumer of justice which is viemportant and | take those words of Shri Tulsitbat
ground. | have to balance that position. Therefarspecial procedure gets created when it comesntonerce.

If we go back to the first fundamental common lasingiple of letter of credit, bank guarantee, ihthbse
commerce situations, you will find ever since thmmmmerce is always treated at a different footimgnta
normal dispute. Once we are creating that divigiotihe High Court we are utilising that experienéehe High
Court to do fast track situations. | need not ga timibunal to create them because unfortunatelg,with all
humility at my command, this county must change ptdicy of rehabilitation. | have enough youngsters
available in this country who are capable, who hheecapacity to deliver things, whether it is lamnanywhere
else. Therefore, this rehabilitation of, unfortielat the bureaucrats or the hon. Judges must 3top.may
provide them whatever facilities that the Governmaants to provide them. They must be debarredadt
from presiding over these tribunals because thathisre the whole system is crumbling today andn giae
you one example, Sir, to share that with you aadhlsure hon. Chairperson and Shri Tulsi are hédeaat, |
know two of them being eminent lawyers here. If yme, Sir, for example in London, it is very rartiat a
retired judge becomes an arbitrator. It is alwdgs@ueen’s Counsel or eminent counsel like Ms.ilBhatwho
sits on as an arbitrator, who has done work in IRRp would know the niceties of arbitration and IPR
Therefore, in sittings which take place with aresli judge probably, or with a retired somebody és@0
hearings, the arbitration gets over in six daysaiftinuous hearing. It starts on Monday at 9 otkld have
seen most integrated arbitrations getting over riglaly and we deserve our awards and | must alsgde) Sir,

in a lighter vein, when we had that arbitration amiden the treaty was invoked after the so-calledoin
situation and when | was taken from here and | edgtnat it was a commercial dispute. The UnitedeSta
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lawyers took an adjournment saying that we donittkthwe should have answered that and the matter got
settled. So, these are issues that we requireefdrer the submission that | am making to you & the have
already created that situation. We already havelyacourts; we have created tribunals; we havetectather
things. Our experience has not been very happyreftre, | said | must salute my Prime Minister hessathe
High Court Bar has been following this problem &y sve need to curb this tribunalisation, restoredlory of
our courts, whether it is the High Court or thetritis court. | can assure you that if you haveilaumal sitting, if

a judge has to be nominated as a tribunal everdistéct court, how does it matter? In Delhi foraenple, we
have two tribunals, Sir, under the municipalityadl as rent control. Both are sitting as distjizctges. There is
no problem on that. You may term them as tribuBat they still are the sitting judges in the coditerefore,
my submission is that, having gone to that, if gome back to the situation, all that you find imgal is that
UK decisions are given. | need not trouble you. Yan have a look at the Report of the Law Commisaiad
see why the need for Commercial Division has comelufact, from pages 11-23 gives you the reashy v
should be done. We have now seen two maids in i@dghinst our own bureaucrats who are entitledke &
maid from here. They are suing them in the UnitadteS of America and compensation being sought.
Therefore, that is the position. Sir, page 24 stavith the commercial courts in UK, USA and 12 othe
countries. | need not trouble you with everythiNgrmally, Pakistan is not mentioned in communiaatibut
please see even Ireland has that, even Scotlanthdtaand, of course, Pakistan also has that. Tdrereve say,
taking a view of all this, including Singapore age 49 -- Romania also has, even Kenya, Ghanalbiise
South African countries also have, if you see pdljand 62 -- we request that you look at it. Th&rsing up
comes at page 63. “It would be seen that severahtdes have introduced the concept of ‘Commercial
Division’ in their judicial decision-making processhere may be differences in certain details bbatwis
important is the introduction of the very conceptCommercial Division. Mostly, these are not Cowtgside
the existing judicial system but of a new Divisiorthe existing system. They deal with cases off figcuniary
value and are Courts at a higher level than whezeattions would otherwise have been normally fildtese
Courts in various countries are manned by Judgts spiecial experience in commercial matters”. &ipage
64, Delhi High Court is taken note of and everythis done. The rules are at page 75 of Delhi Highr€and
the summary is drawn at page 78.

CHAIRMAN: We have already gone through the Law CommissioroRep

SHRI A. S. CHANDHIOK: Fine, Sir, then, | need not trouble you.

CHAIRMAN: If you come within the Bill, then, that will be wefocussed.

SHRI A. S. CHANDHIOK: | am going there only. Sir, please see page 1Beotompilation.

SHRI VARAPRASAD RAO VELAGAPALLI:  While | am personally very much in favour of esisiing
the Commercial Division, the term ‘commercial’ ligelf is very broad. Its specification is relativeasier. In
that case, maybe, some selfish guys, where theegitiss more, want to push it to fast track. Howdistinguish
that?

SHRI VARAPRASAD RAO VELAGAPALLI (CONTD.): The term '‘commerce and commercial',
particularly ‘commercial’, is broader. This is nppeehension which, | thought, | should bring to tiwgice of
the Chairman.

SHRI A.S. CHANDHIOK: Sir, | am just coming to that section to give alyep your question. Sir, please
look at section 2(1)(a)(i) at page 14. My colleaguik dwell with it in detail. But, | am just givig reply to you.
The word used is ‘ordinary transactions.' You waildnge it to ‘commercial transaction'.

MS. PRATHIBA M. SINGH: Or, Sir, the other option given in this presentati® this. At second page, the
definition says 'ordinary transactions’. We canroarit down to say 'transactions made in the coofgeade’.
What does it mean? It means, suppose a merchamedrinto a rent agreement, under the old defimitiomay
become an ordinary transaction. But, if you makim ithe course of trade’, it would exclude nortnahsactions
outside the scope of commercial transaction.

SHRI A.S. CHANDHIOK: Therefore, if you omit the word 'ordinary' withhetrs' or 'trade’, it takes care of it.
It will narrow down the scope. And, this will answeur question.

You look at page 14 of the Memorandum and we hiagdBill introduced in the Rajya Sabha before us.
| said that the Preamble would get changed andvtitd ‘commercial courts' get deleted. Subject tatwhave
said, Sir, if the word 'commercial court' goestakes care of what | have submitted earlier withard to
heading and other things.
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Please turn to page 14. The second proviso sagsided further that no notification under this sub
section shall be issued in relation to a High Comiess the Central Government has consulted thef Qistice
of the concerned High Court and the concerned S&aternment or the State Governments’. You readtht
the earlier one. It says, 'provided that differedlates may be appointed for different High Courtd &or
different provisions of this Act and any referentte any such provision to the High Court or to the
commencement shall be construed as referencettdlitja Court or commencement of that provision’, So,
the first proviso, in my submission, has implicinsultation to be done. The second, actually, bdlan
impediment in doing certain things keeping in viéae political scene. Therefore, our request is thatsecond
proviso may kindly be deleted. It would not servey @urpose. My friend will dwell upon your commexki
dispute. | have given only one answer to you.

Now, look at section 2(c)(i), for example. It saysrdinary transactions of merchants..” -- we have
already suggested changing the word ‘ordinary'.:bankers, financiers and traders where the cowiater
dispute...". Here the definition starts. Here,hibsld say 'includes a dispute arising out of conumatior trade
transaction in merchant finance and traders', austef the word 'means.' Here, again, the word 'sxgtho be
deleted and include 'including those relating te thercantile documents..." Therefore, these thraelsvget
replaced. Sir, 'means' get ‘includes'’; 'ordinamtsg'commerce and trade or commercial transactafns
merchants'; 'includes' get 'as though relating &ycantile documents, including enforcement and sszoy
documents’.

Similarly, at 7 -- agreements relating to immoaploperty -- the user cannot be important, because
residential property may be put to commercial usa sommercial can be put to some other use. Saree
requesting the word ‘'used' may be done away wigim lsaying this because we have already put thbhgo
in (c) (i) of commercial transactions. Therefores are saying that agreements relating to immovataperty
pertaining to commercial transactions as detailsal/a. This is the same thing of what we have deamkee. It
will narrow down that position.

Sir, look at page 15 where we are dealing withcHigel value. It is 2(i)(j) which says, 'Commercial
dispute...' -- commercial disputes already defiréd.shall mean the value of subject matter spest of a suit
as determined and in accordance with section 12hnhall not be less than rupees one crore." Wi deed
anything else to be prescribed thereafter. Otheqwiscreates ambiguity in the whole thing. Therefaule or
prescription by a circular, notification cannot aute the statute. Therefore, we have to confinte ihot less
than Rs. 1 crore.

Please, now, see section 12 before | come to Emgy#ise. It is about valuation. We are talking in
specified value at page 15 gets covered with sedtib The suggestion is that section 12(c) getndeatand it
must say that the relief sought in a suit/appealpmlication relates to immovable property or &ftiperein, the
suit/appeal or application would be valued in adeoce with the provisions of the Suit Valuation Acid as
provided in law for the time being in force. Thasen is -- Mr. Tulsi would now bear with me as | eaplying
to his question -- if a person is asking for 1124 his property or a small flat in a project, thes cannot be
asked to pay the market value of the whole projecen, the poor chap will never be able to file édition.
So, if there is a commercial dispute with respealéficiency, for example, of ten flats that we &aaken, then
he is talking about something different. Then, tharket value cannot be the subject matter. Supgdsis
agreement is today and the dispute arises afteyears, the market value will be of the documenictvine has
executed, it cannot be anything else. So, the Esvdiready prescribed the valuation when a paaticrdluation
has to be done, the valuation has to be as p&uhé/aluation Act or any other law for the timeirgin force.
That is the submission that | am making.

Hon. Members would agree with me on the questfath@ High Court. Then, sections 4 and 5 would
become redundant and will have to be deleted.dt age 16.

SHRI A.S. CHANDHIOK (CONTD.) : Please also consider that it may also suffersttuation where in one
court there is the district level situation, whitethe other it is High Court. It may not creatdformity and
consequentlySection 12 (3) also will get deleteifiwe accept that proposition. So there cannoaterevision
from a High Court inter-division. To answer the gtien of hon. MemberMr. Roy, Section 17 provides the
special procedure to be put in the Schedule amtyfibf a suit in respect of that is provided foer Sir, it
stands amended, in the specified schedule. Thed8khis at page 21. My friend will deal with it dretail. Sir,
this is after 2002 Amendment of CPC, which was dom@002 last. This is after that. In Section, I6r
example, once the Commercial Court takes noteisfatbitration, the normal arbitration court whishdealing
with that case would get enough time to do its raranbitration, small valuatigretc, the disputes which are
not commercial in nature. It is already provided f&ave as otherwise provided, the provisionshaf Act shall
have effect, notwithstanding anything inconsisti@rewith contained in any other law for the timenly in
force...” So the submission is that Section 22 already takes of what the hon. Chairman was referring to.
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Once we read this with Section 14, then it takes od the provisions as to what wipply in so far as the
commercial disputes are concerned. Sir, only in pages we have circulated the amendments that we ha
suggested and after that we have submitted the nagwhom to your goodself.

MS. PRATHIBA M. SINGH : Good afternoon, hon. Members. My name is Pratihiba&Singh and | am a
senior counsel in the Delhi High Court. | practsenarily on the original side and on the appellsitte of the
Delhi High Court. My main area of practice happ#mde intellectual property law. After my desigioat |
have also started doing different commercial matéer well. We are really honoured and privilegetiddere
in front of you to speak on the Commercial Courth. Bf | say it in one sentence, | think the Commial
Courts Bill brings about the necessary equilibrivkhout what Mr. Tulsi and other hon. Members haail,s
what is the reality today, | would just like to sgetwo-three minutes to understand as to whatdgéhlity of
the original side of théligh Courts or the District Courtwhich deals with original side matters. The reality
today, is that a large amount of time in our casrspent on, for example, starting with the senafehe
defendant, admission denial of documents, exhipitihdocuments, denial of documents, issues beargdd,
interrogatories, discovery proceedings, settlingsefies, fighting on what the issues should be hdment of
issues, then going into the trial and in trial kgt withesses, summoning of records, summoning rovfafe
records, summoning of official records. Then, mgkinem file affidavits, then cross examination éimeh, the
docket of the judge being crowded for not beingabldo final matters after the trial has concludéds is the
reality of our original side in most of the courthere are some High Courts which have devisedInoe#ods
to get over this situation. For example, in Delhghd Court, on a daily basis, what we do is, thercdias
devised a method of using retired district judged aenior counsels who are kind of semi-retiredeitord
evidence. So, by doing that we are speeding upetberd of evidence. However, that still does n&etaway
the clogging at the post-trial stage in the Highu@oOne major thing that this Commercial Court§ 8bes is
to do away with all the unwanted procedures indase of commercial disputes. In the small spiraciwvithe
High Court has provided today, if you look at pag@sto 55, it details all the procedures startinthwne and
running to 46. In my view, the Commercial Courtdl Brings about a transformation in this by redgcut
steps to, maybe, five steps. That, according toisnéhe big revolution that the Commercial Couril iBtends

to make. Therefore, we believe that this Bill wilht just be pro-corporates, but what it is goingdtoas an
overall message is, it will boost up the investarsehfidence in the country, on the one hand, arsd al
maintaining the equilibrium for making sure thag ghoor man’s cases get enough time in our coutis teeard.

| think, | need to address what Mr. Tulsi askedaaguery. He being a senior Member and | have had th
opportunity of working with him as the Secretaryemhhe used to be the President of the Asian Patent
Attorneys Association. Sir, what you have raisedeinms of what happens to the poor man’s dispytiesse
see the reality today in our courts. The commercéses are heard by the very same courts who hear t
disputes of individual litigants. For one reasortha other, the reality is, they are able to hire lbest counsels.
They are able to hire the best law firms and, fieatf what happens is, the normal courts, todaye gnore
preference to commercial disputes than the indalidiisputes. That is the harsh reality today. Taesln reality
in our courts is, for want of, maybe, finances dratever reason, the individual litigants are ndé ab hire the
best and the most famous senior counsels. So velpateins is the commercial cases get a preferenag tbdn
the individual litigation cases. In my view, dividj the courts would ensure that the equilibriutoreught back
and the poor people, the individual litigants dpet hormal courts to deal with their matters andGbenmercial
Division to deal with the commercial disputes.

SHRI K.T.S. TULSI: Sir, can | ask a question?
CHAIRMAN : Yes, please.

SHRI K.T.S. TULSI: Sir, it is a matter of fact that 75 per cent pagtian of the country consists of undertrials.
We are telling the High Courts to accord higheopty to corporate disputes or commercial dispates forget
about the people who are locked up. Is their libkr$s important than speeding up justice for cafEs?

MS. PRATHIBA M. SINGH : Sir, | appreciate what you are saying. In fantso far as the undertrials are
concerned, | think, not a single member of the Déllgh Court Bar Association is here to say that th
undertrials should not get their preference. Thdeutnials have to get their preference and thahésreason
almost one-third of Delhi High Court, today, is tieg with criminal cases. That is the truth.

Secondly, what | am trying to say is, if out otyibr sixty judges of the High Court, only five seven
are allocated to decide commercial cases, alldh®ining get de-clogged to decide the individuajdint cases.
That is what will happen in the Commercial Courth. Right now what is happening is actually skewg&de
are there in these courts every day, on a dailjspasd we realise that the commercial disputeshigger
preference to the disadvantage of the individtigldnts and undertrials.
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MS. PRATHIBA M. SINGH (CONTD.): So, the segregation would help and would helpverg big way to
ensure that the individual litigant cases are gobred and that they get their due and the majofithe judges
are dealing with the individual litigant cases. Tisamy submission, Sir.

DR. A. SAMPATH: Sir, may | have a question?
CHAIRMAN: Yes, please.

DR. A. SAMPATH: | am also a lawyer, and | am having my doctoratéawn also. It is simply academic in
type. | want to know whether anyone of you havenha@®dertrial before in your life?

MS. PRATHIBA M. SINGH: Thank God, we are all non-undertrial.

SHRI SUNIL MITTAL: | was.

DR. A. SAMPATH: For how many years?

SHRI SUNIL MITTAL: | was an undertrial during the Emergency.

DR. A. SAMPATH: For how many months or years?

SHRI SUNIL MITTAL: The case was dropped, and | was there for one-dradfanonth.
DR. A. SAMPATH: | want to know whether you got acquitted.

SHRI SUNIL MITTAL: The cases were withdrawn by the State.

DR. A. SAMPATH: | am saying this because | was imprisoned more tim@e, and | was an undertrial, and |
have represented many who are behind the barsisTjuist for your information.

SHRI A.S. CHANDHIOK: Sir, as Ms. Prathiba has already said, there isunh situation that we want to
make a Commercial Division at the cost of the utrdg#s. As a matter of fact, we did not know thaistissue
would come up and | can share it with Mr. Tulseapresentative of the Bar. It is a matter of &l you can
check it from your own resources that we had onasigin Bench dealing with criminal appeals, we,apdhave
two, and the third one of it is dealing half oftliey too are dealing with disputes. There arersenvere judges
dealing on the criminal side. Looking at the stithntpat we have, which is 48 approved -- of courssy we
are 60 -- we did not have those judges and, aisl| wa need to appoint those judges. We have 8igijudges,
and still we have given those benches. If fact, would recall, Sir, about eight months ago, we twagacrifice
the original bench because we needed the undgstoakdures to go on. The purpose is, we are notimgain
any way to undermine the situation of an undertnibb is locked up there. We are looking at how &e ¢
balance the situation. The need of the hour is, iyés and we have said that. And we are agatenating that
we need eminent people to come on the bench, we faseappointments to be done rather than goingnap
down, one to another. We have seen now what hgsehag today. We are not able to put our peopleobn j
So, if you put those meritorious people, it wouldmh Especially if | have not done criminal workadl, and if
you put me in the criminal bench, then, | will hgedearn it. So, somebody who has experienceiofical law
should be on the bench.

CHAIRMAN: Mr. Chandhiok, we are very happy that you couldradsl our hon. Members’ questions on the
social issues also. But now we are dealing withsa tiack architecture. We are now dealing withlbevhich is
having many steps for the past ten years. As yauvectly indicated that the Law Commission has made
recommendation, and also subsequently anothem@sl placed before Parliament. Then, it was refeloetie
Select Committee. The Select Committee made certmiommendations. Taking into consideration alk¢he
issues, now the Bill is before us. Therefore, tmshitecture which is built up from the District @b to the
High Court and High Court Appellate Bench and, withsaying, it goes to the Supreme Court also. Naw,
hon. Members’ thinking is that we are not addressie actual people who are in need, but we arecadihg
the issue of the commercial disputes alone. Thattbabe addressed properly. It is correct that tyma to
address their queries. But here for the purposgreparing a Report, we have raised certain question
Therefore, you kindly have those questions in yourd, and prepare the data. For example, in thaligtage
itself, you commented that the court fees are dyreavailable, huge money is there, and even 25 @atrof that

is not utilized. So, where does that money go? Yéealso searching these questions for answersaufhave
got the data, then, you can give us. For example, thuch the Delhi High Court earns per year, and huch

is its expenditure. If you can make the empiricatiag that will be useful. Similarly, wherever itgsssible, you
can cull out the information. That can be done.uridly, our Department ought to have done it, netythave
got a system of totally independent State Judicieny independent national level Judiciary. Theefore feel
that we need supporting data so that it can helm yweparing our Report. Actually, our hon. Membigir.
Tulsi, is also very much interested in addresshegdocial issues. But, our information from otheurses is,
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though we have not visited you, he knows very veddbut your Mediation Centre, that you mediate rich
people’s disputes also. If it is so, what we aiaking is, if you want to have a social aspect digeside, that
track has to go with the normal court system, tlyan, have to earn and pay to that system also. N@nare
thinking about therorepati, who is having a dispute of more than Rs.1 croter&fore, for disputes worth less
than Rs.1 crores, we have to compensate it byrgafrom here and put it in another track so thist tfack also
goes faster. It should be speeded. We cannot saytity the commercial disputes should come fast other
disputes have to go back. Therefore, what we aesshg in this matter is this. Kindly give us somere
emphatic justification that how you are going teremore revenues, and, at the same time, the sawogld

be utilized for the other track, that is, the sbtriack. You have already said what the Mediati@ntZe of Delhi
High Court is doing for social aspects. Similanye can also utilize that fund for the social castsch are
already pending and lingering on. Dr. Sampath haady indicated how the undertrial prisoners affesing.
Those issues can be addressed. Now, we are jusj goound and around, blaming each other, and @e ar
finally ending up with nothing. We are the peopleosave to address these issues. Therefore, wethaoene
out with a solution. We want to try to come outhwi solution so that the Government should act upon
Hundreds of reports are there on every issue Hauetis no solution at all. At least, in this pautar Report, we
want to come out with a solution. We want to lookhee solution, solve it and act on that. Thishis way we
want to put it. If you read our Reports also, we fadlowing that method rather than going on, cdimgiand
filling up the Library with so many reports. We wéo act upon the issues. | am very happy that areuall
activists in various issues, and, | am sure, yoll giwe it in writing after having discussions withe Core
Group and others. You can send it within two weék'e are going to other locations also. We are ixpit
Kolkata. Similarly, we are going to Mumbai, Hydeaaband Chennai. Then, we will be going to otherhHig
Court locations also and discuss with the Bar ath@rostakeholders so that we can have a betterrRepo
which the Government can act immediately. We canvadte more time. Already we have wasted a lot of
decades, and we should not further waste our tin@m very happy that you have come out with well-
documented submissions, and kindly add more, amdl is¢o us within a fortnight.

MS. PRATHIBA M. SINGH: Sir, with your permission, can | just point out twbings? In the small
PowerPoint that we have given, there are two sugessthat we have. Firstly, on Clause 2, Sir, ad asked
whether it should be included as a Schedule draitisl be a kind of enumerative as it is today.

MS. PRATIBHA M. SINGH (CONTD.): There are two ways of doing this. One, it coulst joe an inclusive
definition and have a Schedule to the Bill itsd@lhat is one way of doing it, which could also reglube
disputes. If it is an inclusive definition, themght in the court about jurisdiction would be reddcto a very
great extent.

CHAIRMAN: The earlier Bill, which was also referred to theegt Committee, has got only one paragraph for
the definition.

MS. PRATIBHA M. SINGH: Correct, Sir.
CHAIRMAN: You correctly said that if we make it a Schedtlen it can fill up the gap.

MS. PRATIBHA M. SINGH: Sir, it could be an inclusive definition with at@aule. That is the first thing.
Then, as the hon. Chairman rightly said, in cla2@g(xvii), which is on intellectual property, tleers no need
to mention all of this separately in this mannecould simply be like this, ‘intellectual propertghts governed
by the various statutes for the time being in fdrizestead of mentioning all this, even that shdaddsufficient,
because IPRs are specifically governed by the Tidek Act, the Gl Act, the Patent Act and the Plant
Varieties Act. A lot of them are missing here. &e,can make it in one line and say, ' Intellecprabperty right
related disputes governed by various statuteshiotiime being in force.' That would take care oficdt all the
IPR related disputes which would be there.

Secondly, there was a concern which was beingdalsat whether this kind of a law would go beyond

the specialized statutes. That already has been tzdkre of in clause 11 of the Bill, page 17 ofd¢hmpilation.

It clearly says, "Notwithstanding anything contalria this Act, a commercial court or a commerciadigion
shall not entertain or decide any suit, applicatbproceedings relating to any commercial dispoiteespect of
which the jurisdiction of the civil court is eithexpressly or impliedly barred.....". Thereforethiere is any
specialized statute where the civil court's judidn is barred, then, commercial courts wouldpenatically,

be barred. So, clause 11 takes care of the spmiabtatutes which exist in our country. So, thsr@o
apprehension in so far as the specialized statmeesoncerned. Clause 11 takes care of that qeile w

CHAIRMAN: | feel that, more or less, they are addressingrtbenal system. You indicated that also.

MS. PRATIBHA M. SINGH: Yes, Sir. In fact, the recent judgment of the Cleriigh Court has struck
down several provisions of the Intellectual Propéypellate Board.
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SHRI (ADV.) JOICE GEORGE: By virtue of clause 11, if something is barred emd special Act, they
cannot be brought in under this particular Divisaso.

MS. PRATIBHA M. SINGH: Yes, Sir. That is what the clause 11 says.
SHRI (ADV.) JOICE GEORGE: That will defeat the very purpose and purportredating this particular Bill.

MS. PRATIBHA M. SINGH: Sir, | think we need to read clause 11 and alaosd 14. Clause 14 clearly says,
"An appeal or a writ petition filed in a High Cowgainst the orders of the -- Competition Appellatidunal,
Debts Recovery Appellate Tribunal, Intellectual gy Appellate Board, Company Law Board, Secugitie
Appellate Tribunal and the Telecom Disputes Settletrand Appellate Tribunal....". So, the mannewhich
this Bill has been structured is not to replaces¢hspecialized Tribunals, but in a way that thoskeuhals will
work under the Commercial Division in the High Codrhe Commercial Appellate Division of the High @b
will act as an appellate forum for these Tribun@tsat is how this Bill has been, actually, struetiir

CHAIRMAN: You are correct. There are some contradictions.
SHRI (ADV.) JOICE GEORGE: Sir, there are contradictions and some overlapisidso there.

CHAIRMAN: If you read clause 14 and also the definition give clause 2, they are totally contradictory.
These are all jurisdictions, which are alreadye¢h&hey are bringing them again and again.

SHRI (ADV.) JOICE GEORGE: What is the purpose of establishing these kindpasficular divisions--
Commercial Divisions in the High Court or Commel@aiginal Jurisdiction Divisions-- there? Thisasly to
speed up the trial. Tribunal system is also thil@ody is happy with the tribunal system. We am® alot
happy with the existing tribunal system there. @& dne hand, we have the tribunal system, butherother,
we have the division system also. There shouldooeesclarity. Either we should go by the commerciatrt
system alone or we should go by the existing systgherwise, there will be some confusion. Someihae
will be there.

MS. PRATIBHA M. SINGH: On this specific issue, can we come back withaper slide presentation, Sir?
Actually, we need to clarify on that. We will corback on this.

CHAIRMAN: Actually, there is a zig-zag way of architecture.
SHRI (ADV.) JOICE GEORGE: Madam, we can bring all these things through tipeliate forum.
MS. PRATIBHA M. SINGH: Yes, Sir. It can be done through Commercial Appel@ivision.

SHRI (ADV.) JOICE GEORGE: Bypassing the original jurisdiction, we can bralfjthese things under the
very same Division. Of course, that is there.

SHRI A.S. CHANDHIOK: Actually, the intent is a little different. Thetémt is that since the tribunals are
presided over by a retired judge of Supreme Cdhe,appeal goes to the Supreme Court. That is makin
departure here. The Chairman is absolutely rightrwiie says that there seems to be a zig-zag hesecfore,
instead of what they are saying now they shouldisatyan appeal would lie with the Commercial Divis

SHRI (ADV.) JOICE GEORGE: The advantage is that they will get more forumadfudicate their issues. In
some other cases, they will not get that much ferum

SHRI A.S. CHANDHIOK: We will be happy to assist you, Sir. Kindly see tieé Act which was passed by
Lok Sabha.

SHRI (ADV.) JOICE GEORGE: In other cases, they will have only the forum nfjimal jurisdiction.
CHAIRMAN: That route gives one more forum to go about it.tThane contradiction.
SHRI (ADV.) JOICE GEORGE: This is my apprehension.

SHRI A.S. CHANDHIOK: That is why | am saying we need to clarify in dau3 on that part. Agreed. | was
only answering the first question. In clause 2hef old Bill, which was passed in 2009, you willdithat there
are three explanations. Those three explanati@mgblves were contradictory to the Act itself. Hfere, there
was a need to amend it and bring clause 2 in ¢his.fIf you see the old Act passed by the Lok Salitsaid,
"A dispute, which is a commercial, shall not cetssbe a commercial dispute merely because it agolves
action for recovery of immovable property....". Téiere, you are negating the first part. That isylere is a
need to clarify that. That is one part.
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The second part is, the intent seems to be tloah fihese tribunals, instead of appeals going to
elsewhere, the appeals will, actually, come to@eenmercial Appellate Division. | agree that it nedd be
worded properly.

SHRI (ADV.) JOICE GEORGE: | am afraid that even if this Bill becomes an énmemt, this will also be
going to delay the litigations.

SHRI A.S. CHANDHIOK: We are happy to say that these tribunals will hawgurisdiction over commercial,
and everything may come to the Commercial Courts.ahé happy with that position. In fact, it solveany
problems. That is why | said in the beginning tifayou have a commercial dispute, it will come twet
Commercial Division of the High Court, it goes teetappellate and attains finality, unless it isiasgion of law
which goes to the Supreme Court.

SHRI (ADV.) JOICE GEORGE: We should have more clarity on this issue also.
SHRI A.S. CHANDHIOK: That is right. So, we are suggesting something.
CHAIRMAN: Actually, you have to choose between clauses @i®an

MS. PRATIBHA M. SINGH: Sir, clause 22 also.

CHAIRMAN: If you go on adding that you have got multipleesito go away, then, what is the purpose of
creating another structure?

SHRI A.S. CHANDHIOK: Sir, we need to amend this to say that all comiakdisputes should come to
Commercial Courts with one appeal and nothing dlkat is it.

SHRI (ADV.) JOICE GEORGE: Leaving room for more interpretationill create more problems. So, we
should be specific.

SHRI A.S. CHANDHIOK: Sir, we will prepare a comprehensive positiont @jige us time. We will come
back and explain what we have to say.

CHAIRMAN: Surely. We will request you to come back, butgbét is that it is totally in a zig-zag manner.
Multiple rules are going around. Just like in SHaaigeity, if you stand in one location, you willyeseven
rounds of bridges going. Similarly, we are haviiffedent routes there. We have to find out a singlate.

MS. PRATIBHA M. SINGH: Sir, there is just one last thing that | would likeadd. The Schedule to this is a
very well-written Schedule in terms of admissioanidl, case management, interrogatories, disce/esie. It
is providing a very good and streamlined procedure.

MS. PRATIBHA M. SINGH (contd.): So, | think, that part, the Schedule, is thersjtk of this Bill. It is a
very good Schedule because it is taking care ob#st practices from foreign jurisdictions. SostBichedule,
in this procedure, would make commercial disputeitegfast in adjudication, provided we sort out thgue
which has been raised by the hon. Member and the®loair, in terms of the architecture of the Billwe are
able to assist the Committee in doing that, | thilnls Bill can do a great service to commercialpdiss in
India.

CHAIRMAN : Kindly don't take it otherwise; we are giving ysame more homework to do.
SHRI A. S. CHANDHIOK : Sir, we would be happy to do that.

CHAIRMAN : Look at clauses 12 and 14 also and see if, froar 8ar Associations or any other source, you
could collect information like how much they areperding on establishment of such tribunals, witfired
people, etc.

SHRI A. S. CHANDHIOK : Sir, we would submit those details to the ComesittWe have information related
to some of the tribunals. We may not have it fag garticular tribunal that you wish to know abokitr
example, there is a tribunal which is part of ctald.

CHAIRMAN : Here, six tribunals have been mentioned. The Janssiction is also given to the Commercial
Courts.

SHRI A. S. CHANDHIOK : Sir, | am only suggesting to you that | have adigprovided data at ‘F'.
MS. PRATIBHA M. SINGH : Sir, | have given it at ‘C’.
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SHRI A. S. CHANDHIOK : Sir, we already have the information relatingwm-three tribunals with us. We
would compile it all and submit the information, the expenditure, etc. That is why we said thaating new
infrastructure itself would create problems.

SHRI (ADV.) JOICE GEORGE: | am afraid we would be creating separate compamts. A fortunate few
can straightaway come to the High Courts with tltisputes, but others can come only through thoeitials
and only with an appeal. These are larger issueas® work on them.

MS. PRATIBHA M. SINGH : Sir, this needs to be sorted out.

SHRI A. S. CHANDHIOK : Sir, everything has to be part of the Commer&alision and Commercial
Appellate Division.

SHRI (ADV.) JOICE GEORGE: Some fortunate people can straightaway go toHigh Court with their
disputes while others can only come through trilsinehese are all issues that we need to address.

SHRI A. S. CHANDHIOK : Sir, we would do that.
MS. PRATIBHA M. SINGH : Sir, by what time can we submit these details?

CHAIRMAN : You could take some time to submit those det®ils.have to submit the Report before the next
Session. You could take three weeks’ time. Worklmse details. We would finish with our discussiamshe
meanwhile.

SHRI A. S. CHANDHIOK : Sir, everything is closed today because of tharsar vacations. So, to get the
data would take time. We would get it.

CHAIRMAN : | feel that we could make good use of your eritsm in getting more data from you, and that
would be cited in our Report. Try to authenticatéod because in our Report we can include onlga diatm
authentic sources. Please take care of that too.

Thank you very much. The meeting is adjourned..Hdambers, we would now meet on th® &
June.

(The witnesses then withdrew and the meeting adjoned at 3.53 p.m.)
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THE DEPARTMENT-RELATED PARLIAMENTARY STANDING COMMI  TTEE ON PERSONNEL,
PUBLIC GRIEVANCES, LAW AND JUSTICE MET ON TUESDAY, THE 9™ JUNE, 2015, AT 3.00
P.M. IN COMMITTEE ROOM ‘D’, PARLIAMENT HOUSE ANNEXE , NEW DELHI-110001.

CHAIRMAN: DR. E.M. SUDARSANA NATCHIAPPAN
WITNESSES:

Supreme Court:
Shri Chirag Bhanu Singh, Registrar

Shri R.N. Nijhawan, Additional Registrar
Shri T.I. Rajput, Deputy Registrar

PHD Chamber of Commerce and Industry:
Shri S. Ramaswamy, Co-Chairman, Law & Justice Cdbami
Ms. Kanchan Zutshi, Secretary, Law & Justice Cortemit
Shri Shamik Saha, Associate, MPC Legal, Solicifovsdvocates
Shri Sumit Lalchandani, MPC Legal, Solicitors & Azbates

Confederation of Indian Industry (CII)
Shri Tejas Karia, Partner, Shardul Amarchand Matasl
Shri K.P.S. Kohli, Principal Associate, Shardul Aataand Mangaldas
Shri Sourabh Rath, Associate, Shardul Amarchandgslldias Shri Shreeram, Deputy Director, ClI
Shri Babu Khan, Sr. Director & Head (Public Policy)
Shri Vikas Mohan, Sr. Director, ClI

Department of Legal Affairs:
Shri D. Bhardwaj, Additional Secretary

CHAIRMAN : Good afternoon, hon. Members and | welcome yahiomeeting of the Committee. Today, we
have invited the representatives of the SupremertCthe Confederation of Indian Industry, and theDP
Chamber of Commerce and Industry to present theivy on the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courtd|B2015.

| welcome the representatives of the Supreme Cthet Confederation of Indian Industry, and the
PHD Chamber of Commerce and Industry to this mgatiithe Committee. As you are aware, we have eéavit
you to present your views on the Commercial Co@tsnmercial Division and Commercial Appellate Diwis
of High Courts Bill, 2015.

The objective of this Bill is to set up Commerd@durts at the district level except for the temits
over which the High Courts are having original aetiy civil jurisdiction. High Courts of Calcutta, ddras,
Bombay, Himachal Pradesh and Delhi have originaupery jurisdiction and Commercial Divisions irete
High Courts are proposed to be set up for fasktrasolution of the commercial disputes of Rs.lrerand
above. The Commercial Appellate Divisions in alghiCourts of the country would be set up to hearaibppeal
against the orders of the Commercial Courts, CoromleDivisions of aforesaid High Courts and certain
Tribunals.

The CIlI has submitted their written comments, ey on staggered implementation of the
provisions of this Bill, need for inclusive defilwih of the commercial disputes, levy of mandatargtmon the
party delaying the proceedings of the court beygpdain stipulated period to be included in thel,Bil
inconsistencies between the provisions of the Bith certain provisions of SEBI and TRAI Acts, pmtic
mandatory training of Judges of the Commercial @and the amendments proposed to the Code of Civil
Procedure in the Bill, etc. The same has beenlai®d to the hon. Members.

We would like to have your views on various pravis of the Bill. In particular, we would like to
have your opinion on whether it is legally feasibdeset up Commercial Benches in High Courts inhDel
Madras and Himachal Pradesh without raising thedcupiary jurisdiction to Rs.1 crore; whether the
appointment of Judges of the Commercial CourtshlbyGhief Justice of the concerned High Court, apgsed
under clause 5 of the Bill, is constitutionally ®isable, as Articles 233 and 234 give power toGlogernor of
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the concerned State for appointment of the Disthictges and subordinate Judges. The representafites
Supreme Court may specifically respond as to whetkee District Courts in the country have been moided
to fast-track commercial disputes to be transfeteethat forum with the enactment of the propossgislation.
After your presentation, the hon. Members woulek Itk seek clarifications. If you have answers, yoay
respond now or you may send written submissionis mibre data and supporting available materials.

I would like to inform you that the proceedingstbfs meeting are treated as confidential andatlsh
not be permissible for a Member of the Committeeanyone else, who has access to its proceedings, to
communicate directly or indirectly to the media anformation regarding its proceedings including rieport
and any conclusions arrived at, finally or tentalyy before the report is presented to both thesdsuwf the
Parliament.

CHAIRMAN (CONTD.): First of all, | would like to ask the representatvfrom the Supreme Court whether
they want to be heard exclusively or with otheramigations sitting here.

SHRI CHIRAG BHANU SINGH: We have no problem, Sir.

CHAIRMAN: Okay.Let me add certain questions specifically for thpresentatives from the Supreme Court.
With our experience, we find that the court feaicture in the Supreme Court is a very simplifie@ amd it is
the minimum. Now only, the Supreme Court has coamevdrd with certain level of increase in the cdiag.
Even that was opposed by certain sections of theBa4 taking into consideration the commerciapdi®s, the
definition clause 2 of this particular Bill has g&2 different categories of issues, which are diassas
commercial disputes. If you go through all the 22gories, it encompasses many of the statutesnang of
the cases having high stake disputes, and, therafareeds a lot of modern infrastructure, humesource and
the Judges should also be well-versed in thatquaati type of category of cases. The Bill conterrgddhat the
High Court can appoint the District Judges; theH{@ourt can make special provision for designatimg
commercial bench; and, the High Court can desigaddvision Bench for the Appellate Commercial Bioin.
But, at the same time, there is no provision fa Supreme Court. When it comes to the Supreme Cibwert
workload of the Supreme Court will be much morewHare you going to address this issue? You arenijavi
only 32 Judges and the number of disputes is veigehAccording to the Bill, which is now before the
Committee, the fast track channel is very fast.gfegp, this system starts working properly, thewjlitend up

at the level of the Supreme Court and the SupremetQvill have to contemplate as to how they armgdo
address the issue as a flood of appeals and SUHsevdoming before the Supreme Court.

Secondly, you know very well that there is onecpption that civil dispute resolution especially
commercial dispute resolution, more or less, carclbssified broadly as a 'service'. Dispute resmuts a
service industry. When you go for arbitration, tleeg paying huge money to the arbitrators. Theyagéng on
hourly basis. For the locations and other thingsytare bearing costs. In the court system, exbepdther civil
disputes which are under the State enactments wdmre fee is levied according to the State Letis&a
enactments, how are you going to address these eariahdisputes to bear the expenses which arerieatipy
the newly formulated fast-track commercial dispstgstem? Do you want to have a new structure or
architecture to be created when the existing systeavailable? How are you going to make it?

Thirdly, as per the existing court fee structwagthe initial stage, where it is a civil courtiet us take
the example of Tamil Nadu -- 7.5 per cent courtifeto be paid. At the level of first appeal, tHeve to pay
the same amount. At the time of second appeal,tagg to pay half of it, and, when they come toShpreme
Court, for the SLP, etc., they have to pay Rs. @58o0. Now, you want to have a fast-track modestesy with
more resources. You cannot expect the State Gowsmsmo share that money, and, therefore, you kave
generate your own money for meeting the expenditrieh is going to be incurred. We would like tovha
your views on this issue. If you feel that you néedhave some more data to be collected from varidistrict
Courts regarding 22 categories, pendency of thescas, the time taken by them, you can collecstrae from
the High Courts as you have got a system of AnRagdorts being submitted by every High Court on leoé
disputes as also on how fast enough the casesearg Bisposed. We need some more details on thig.is
Kindly take the floor and make your presentatiard,ahen, we will hear the other witnesses.

SHRI CHIRAG BHANU SINGH: Mr. Chairman and Members of the Committee, befaetlally embark on
the question, | would like to bring to your kindtize that having gone through the proposals indifadt Bill, it
goes without saying that as of now, the Bill doesaontemplate bringing the Supreme Court intoatmbit of
the BiIll. It only envisages the composition of dsueither at the District level or the High Cowevél. At the
High Court level, apparently, there will be a Comaied Division and a Commercial Appellate Division.

For whatever reasons, the Supreme Court, as of do@s not fall within the purview of the proposed
draft Bill. Before going into the merits of the Biit would be worthwhile to mention that the commtseof the
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respective States in regard to the High Courtstaleeholders will be very, very relevant as far lees present
draft Bill is concerned. Apart from that, | beliewbe suggestions from the Bar, the High Court dredStates
would be welcome because having gone through theugprovisions -- though it is a novel idea an&ia
welcome step -- we did find that there are cerpaimts, which need to be canvassed strongly. FRiairte, let
us take clause 3(1)(b). Though the intention of dheft Bill is that where the High Court has origin
jurisdiction in the civil side, the composition tife courts would be such that, in the first inségrit would
either be Commercial Division, and, then, a Commaémppellate Division. In case the High Court doex
have original jurisdiction, in that eventualityeti@ommercial Courts would be set up at the Diskeiel. In this
regard, let me quote, clause 3(1)(b), "In all Stade Union territories where the High Court hasimady
original civil jurisdiction, the State Governmentay after consultation with the concerned High €ohy
notification, constitute such number of Commerdalurts..." Let me pause here. In fact, here, itukhde
Commercial Division Courts because here we arenglabout the original side jurisdiction of the dsu The
High Courts with original side jurisdiction will kka only Commercial Division Courts whereas the H&gurts
which do not have original side jurisdiction wilhe Commercial Courts at the District level. Sabably, it
should be "...Commercial Division Courts as it mdgem necessary, for the purpose of exercising the
jurisdiction conferred on those Courts by the Act."

Likewise, let me go to sub-clause (2) of the satagse. Mr. Chairman, Sir, in case we have to use th
pre-existing Judges in the hon. High Courts, thlea,situation may be slightly different, and, irseawe have
to constitute new Benches for fast-tracking the wmmtial litigation, then, the situation may be ktig
different.

SHRI CHIRAG BHANU SINGH (CONTD.): Sub-clause (2)(aer se if we see, envisages that in all High
Courts having ordinary original civil jurisdictiorthe State Government may, after consultation it
concerned High Court, by notification, constitut€ammercial Division of that High Court. So, theafirBill
supposes that in case in a High Court a Commebgigdion has to be created, the State Governmaait isisue
the notification. If the Commercial Courts are ® dreated at the district level, yes, the Statee@owent may
have the power to issue the notification regardapgointment but, | am afraid, in case we have t&ema
appointments of Judges to the Commercial Divisi@mdh of the High Court, probably, the notificatioihthe
State may not suffice. The Central Government naxeho issue the requisite notifications, and ttheropart
of it may be that we authorize the hon. Chief dastbf the respective High Court to constitute smeci
commercial benches for the purpose. So, probabdéymay have to have a relook at this. Then, Sisub-
clause (3) of the same clause -- for establishi@pamercial Division we have a consultative proceshk the
High Court -- unfortunately, for creating a Commal@ppellate Division, that consultative procek$eel, is
missing because sub-clause (3) says that the Staternment shall immediately, after issuing nodifion
under sub-clauses (1) and (2), constitute a Comiatlefppellate Division of that High Court. So, evéme
consultation is missing and, as | just submittediexa probably within the pre-existing set-up, tHeggh Court
itself can issue a notification saying that therid e a Commercial Bench and the Commercial Appell
Division Bench. Otherwise, the State in itgedr semay not be competent to issue a notification angahese
benches. Another aspect of the matter, Sir, igingldo clause 5. The draft Bill does envisage pihecess of
appointment and qualification of judges to the caraial courts. We believe, if it is a pre-existisgt-up in the
High Court, we need not really go into this butase appointments have to be made afresh, theseckadoes
come into play and as we see the existing provssadrthe draft Bill, this really talks about thepgintments to
be made to the district level. There, probablyas been reported to be a Principal District Jubigsvever, in
sub-clause (4), the terms and conditions of serefabe Judges of the Commercial Courts have beeviged
to be 'as may be prescribed'. If we go to the gioms of clause 2(1)(c)(h), which defines the wpréscribed',
it says, 'prescribed' means prescribed by the e by the Central Government. Mr. Chairman,iSive are
to work in pre-existing set-up, we have an indepandnechanism where we have the division systevogue;
we have a new system. One can understand the darfcepy, making a new set of things, totally ipeledent
of the judicial system in vogue, but here, probaleligher we are trying to merge or because the geand
conditions of the service, if it is for the distrlevel, | am afraid, it is governed by the ruleisieh are framed by
the respective State Governments and as far as Etigint Judges are concerned, the terms and comslitb
appointment are under the High Court Judges (Ciomditof Service) Act. So, in any case, the provisiall
have to be revisited because for the Commercialsidin and Commercial Appellate Division, probabhe t
Central Government may not be in a position to @ibs rules for the appointments since they areegoed by
set rules and Acts. Likewise, even for the Stdtas) afraid, this may have to be revisited.

Then, Sir, there are certain things which, | badiewill have to be ironed out. The role of thet&saand
the High Courts would be much more important thanAs being in the Supreme Court, no doubt, we dbel
there to assist this Committee. But | still belighat the views of the respective Governments &edHigh
Courts would actually be very relevant to make Bilswork in a proper way because as we see, fibiseven
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an independent mechanism. We are trying to havwesi@m within the pre-existing system. If it haswork,

within the pre-existing system, we have speciakhes or if we have to create posts, we will havedat right
from the Supreme Court to the lowest rung. Thenmiliehave to create special courts and have angeddent
mechanism. But | believe, as the intention of theftdBill goes, we are trying to use the optimumvames from
the pre-existing judicial structure. If that is s8ir, | believe, we will have to have a dialoguethathe
stakeholders which, undoubtedly, are the StatesgtenHligh Courts and even the Bar.

Likewise, there are certain other provisions whiah felt would require to be deliberated. The other
inconsistency which, to some extent, can be bettisresay, in clause 14. We have proposed an appealvrit
petition in the High Court against the order of @@mpetition Appellate Tribunal, the Debt RecovAppellate
Tribunal, the Intellectual Property Appellate Boatde Company Law Board or the National Company Law
Tribunal, Security Appellate Tribunal and the TelecDisputes Settlement Appellate Tribunal. As her draft
provisions, the appeals from these Tribunals ateetbeard by the Commercial Appellate Divisionhe High
Court alone. The entire reading of the draft Bilbw's that as of now we have not been able to rdatnguish
because there could be a situation where the app&al be coming from the Commercial Courts whiah afr
the district level. So, as it stands, it might happhat even an appeal from the district level bélheard by the
Appellate Division Bench and even the other auttesi So, this also requires to be relooked. ArdBHl does
not presuppose whether the Commercial Division dcag a single-bench composition or a division bench
because, in any case, if we have a Commercial AgpdDivision, it will have to be a two-judge ben@o, in
that, probably, the Commercial Division Bench wilve to be a single-judge bench. So, these aréethe
things and with the help of deliberations we caeldlly iron out these creases.

Likewise, there are certain issues regarding detetion of the specified values. Sir, while going
through the draft provisions, it is noticed thatlause 12, while specifying the value of the sabjeatter, the
draft Bill says that even the interest would bdusive of the relief sought. In fact, it says thia¢ specified
value of the subject matter of the commercial dispo a suit, appeal or applicant shall be deteeahim the
following manner where the relief sought in a suiapplication for recovery of money, the moneygtuo be
recovered in the suit or application, inclusiveirdérest, if any, computed up to the date of filofgthe suit or
application, as the case may be, shall be takeraietount for determining such specified value.sEhare very
small issues but | believe they will have far geeatepercussions. Suppose the interest is caldutatethe
compound interest basis, it can well be perceibad ¢ven an amount of, say, fifty lakh may endwipije it is
put in the court, to be quantified as one cror¢ foshow that it would come within the domain oframercial
as we have defined in the draft Bill.

SHRI CHIRAG BHANU SINGH (CONTD.) : Clause 20 of the Bill says that the State Govemmnshall
provide necessary infrastructure to facilitate Weeking of a Commercial Court or a Commercial Diwisof a
High Court. | believe that the Commercial Appell&tizision has been left out. The State Governmshtaild
be taken on board.

As far as training and education are concerngey #iie Thirteenth Finance Commission, | believe
almost all the States have their own State Judigaldemies in place. We have the National Judstaidemy
in place. We can put these academies to good wseige crores of rupees have already been spemeaition
of these academies throughout the length and brezfdthe country. My suggestion is that we can te
services of these academies to train and edudddgeswof every rung of the hierarchy.

| earlier referred to clause 23. There is a diz@ney regarding notification to be issued. | anaidfin
the case of High Courts, it will be the Central @mment. In the case of appointments to Districliclary,
State Governments can issue notifications. In @aisewithin the existing system, then we can ew@ithorise
respective Chief Justices of High Courts to nongrgénches as has been desired in the Bill.

The Schedules have procedural requirements. We fane through them. There are a few welcome
steps in it. This we can take on subsequently aftehave finalised the substantive provisions efAlat.

I may also bring to the notice of the Committeat th few days back, the Supreme Court has created a
Commercial Bench which, | believe, shall start fimting from first of July immediately with the opiag of
courts.

On the administrative side, we have categorisethicecases to be part of Commercial Bench. This is
for your information that we have about 47 subjeategories in the Supreme Court. Out of that, weeha
identified nine. We have decided to place them tgefbe Commercial Bench which will start functiogifiom
first of July. This is about matters relating tormany Law, MRTP Act, TRAI, SEBI, IRDA, RBI, etc. the
second category, we have civil matters arisingaduhe Securities Act, 1992. The third category appeal
under section 10 of Special Courts and trial oéfies relating to transaction covered under therBies Act,
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1992. Fourth category relates to appeals undeioges8T of the Competition Act, 2002. In the fiftlategory,
we have cases covered under Mercantile Laws andneoanal transactions, including banking. In thettsix
category, we have cases covered under the Seatidtisand Reconstruction of Financial Assets and
Enforcement of Securities Interest Act, 2002. la Heventh category, we have simple money and ngsmtga
matters. In the eighth category, we have mattentsijpéng to lease, Government contracts and cotsttaclocal
bodies. And in the ninth category, we have addesgaelating to State Excise, trading in liquoiyifeges,
licences, distilleries and breweries. A small bagig has already been made by the Supreme Cotit$ omn.
We hope and believe that we will improve upon id @ee how better we can run the Commercial Bengébhwh
we will have with effect from first of July.

Sir, you put three questions before us. In fasmmercial litigation has been part of the systeghtri
from its inception. Even today, the Supreme Coud ather courts throughout the country are dealiith
commercial matters. It is only that we are nownrgyto fast-track these matters. There will not hecimof a
difference procedurally except that we will havdaat-track lane for such matters. It is not that hese to
prepare ourselves for that. We are all prepared. Sipreme Court itself has already made a smaihbieg).
There are certain subject categories which we dyréave. These subject categories already deal mattters
pertaining to commercial transactions. All the ¢suight from the magistracy to the Supreme Corgtdealing
with commercial matters. It is just that we haventav fast-track the entire system. Within the érgpisystem,
we can do it. The only thing is that as a help friin@ Centre, we may get a few judges across thrarhley
which will be a welcome step. | think even by ciregtSpecial Benches or Special Courts, we shoulddbe to
do it. There should not be much of a problem.

We would still like to collect the data from vau® States and other stakeholders. We have already
made a small beginning. We will give a detailedyédp the Committee. As an institution, we will tour best
to see that we are able to fast-track cases inwpledmmercial transactions.

CHAIRMAN : Thank you very much. We appreciate your efforh&awve a Commercial Bench in the Supreme
Court which will start functioning with effect frorhst July, 2015. We have already sent letters edRégistrar
Generals of the High Courts, the Chief Secretaai®md Law Secretaries of different States to undedstheir
position. As you correctly said, they are the stakders who have to respond to it. At the same ,tiweewant
information on these issues from you.

SHRI CHIRAG BHANU SINGH : We will do that, Sir.

CHAIRMAN : You have just informed us about the categoryasies. It has been done by the administrative
side of the Supreme Court. We would like to hawe ehtire list before us. What is the justificatiimn such
classification? We have two doubts. Can we clasgiscific cases? Or should we classify them orbtsis of
specific enactments? Instead of defining 22 itegarain clause 2, we can make a separate schefiuleian

and State enactments. We would like to have yoggestions on it.

SHRI CHIRAG BHANU SINGH : Sir, we will work on it and send it to the Comtad.

SHRI BHUPENDER YADAV : It was a very nice presentation. You said thatelis no mention of Supreme
Court in the definition. Under Article 136, SLPtkeere. Articles 141 and 142 provide the SupremerQwith
inherent powers. Is it really necessary to menSupreme Court here? Whether High Courts do not have
original jurisdiction or have original jurisdictiora judge is appointed as a High Court Judge asthmer
appointment process of the High Courts and whesiteeon the Commercial Division Bench of the Highu@,

he would be appointed according to the process.

SHRI BHUPENDER YADAYV (CONTD.): So, there is no need to define a specific typgppbatment. These
are my two clarifications.

SHRI CHIRAG BHANU SINGH: Sir, that is what | also intended to say that veechnot have a special
appointment because we already have pre-existioigeg! In that case, the hon. Chief Justice of éspeactive
High Courts would be competent to create a Sp&uoahmercial Bench or a Commercial Appellate Division

CHAIRMAN: You better note down the points and reply colleyi.

SHRI P.P. CHAUDHARY: Mr. Registrar, there are two expressions. Onenteu clause 4 and another is
under clause 5. We cannot mix up both. One is ddggmomination on Commercial Divisions or Commalci
Appellate Divisions. Another one under clause forsCommercial Courts. For Commercial Courts, trardv
‘appointment’ has been employed. For Commercialidlom or Commercial Appellate Division, the word
‘nomination’ is there. So, at High Courts leveletd is no question of appointment. | think the espion is
very clear and it relates that the existing judgessrequired to be nominated and not to be appbiiteve see
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clauses 4 and 5, both clauses have different esipres Clause 4 has the word ‘nomination’ and dahas
the word ‘appointment’. So, for Commercial Couitss the High Court which is competent to appolfar the
Commercial Divisions or the Commercial AppellateviBions, it is for the Chief Justice to nominatel aot to
appoint. So, this is the difference.

Secondly, | come to clause 5. Hon. Chairman hasrantioned it. Clause 5 says that the judgeseof th
commercial courts shall be appointed by the cormezkrdigh Court. Now, if we see clause 5 and we read
Articles 233 and 234 with respect to appointmenbistrict Judge, we find that the judges of the @uarcial
Courts are akin to the District Judges. So, herene way, we are saying that the appointmentsoalbe made
by the State Governments and at the same timereveaging that the appointments for Commercial &oare
to be made by the High Courts. So, you have toesmddihis problem. Hon. Chairman, in the first ins&g has
asked this. We want to have your view on that.

SHRI CHIRAG BHANU SINGH: If the hon. Chairman permits me, | will clarifyright here. In fact, that is
what | was intending to say. Sir, clause 3(2)(apa$ required. Straightaway, clause 3(2)(b) wiltveethe
purpose. That suffices the requirement and cla@a is not required to be there because hereange
working on a pre-existing structure. It is not thed have to appoint new judges. State Governméantany
way, would not be competent to issue notificatikuikewise, when we go for the Appellate Division,
straightaway, we can go to clause 3(3)(b) and el&(8)(a) is not required. So, we do not have ea&(2)(a)
and clause 3(3)(a). It brings consistency to alsks 3, 4 and 5. You are right. In clause 5, tlsen® issue.
The only issue is that there is a very small hickege. We can straightaway say that the CommeBeath has
to be from the pre-existing judges on our rollwlll straightaway be given by the Chief Justicettba and so
would constitute the Commercial Bench and so andaad be the composition of the Commercial Appella
Division. | think that would suffice. In fact, theg what | also wanted to say.

SHRI P.P. CHAUDHARY: That is, as far as the constitution part is cameér There is a difference. As far as
constitution part is concerned, it is with the Goweent. As far as appointment part of the Commefaurts

is concerned, it is with the High Court. Again, thenstitution part in the Commercial Division oreth
Commercial Appellate Division is with the State ®@aovment, but the nomination part is with the Highu@.
So, for consideration of these provisions, we vaaalarification from you. Constitution part of t@®mmercial
Division or the Commercial Appellate Division isttviGovernment and the nomination part is with thghH
Court. In respect of Commercial Courts, the appoantt part is with the High Court if we read Artigl233 and
234 together. Would you like to clarify that?

SHRI CHIRAG BHANU SINGH: Constitution is not required. If you have to cdaoge, you have to
constitute courts. We are working on pre-existingges. It is not that we are actually appointing nedges for
commercial bench or Commercial Appellate Division.

SHRI P.P. CHAUDHARY: For Commercial Court, there is a provision to appadlhere is no provision for
nomination.

SHRI CHIRAG BHANU SINGH: Sir, section 5 will suffice. There is no issue epicthat sub-clause (4) of
clause 5 will not be required. That serves theremiurpose. If sub-clause (4) of clause 5 goesifang can
synchronise, | think that would be clear. Anywaly, &e will submit this in writing.

CHAIRMAN: Your view can be taken. You just give it in writteorm.
SHRI CHIRAG BHANU SINGH: Yes, Sir, we will give it in writing.

SHRI K.T.S. TULSI: Sir, | am in complete agreement with Mr. Chaudhaat the provision, perhaps, needs
to be read in a manner that Commercial Divisiorthi@ High Court shall consist of the existing Higbut
judges and that is why, for Commercial Divisiontloé High Court, the Chief Justice of the High Ccas the
prerogative. The Chief Justice of the High Couraity case has the Constitutional prerogative o$tition of
benches. The Chief Justice will determine how mbegches are required and that will be the Commiercia
Division. The Supreme Court is doing the same thing | would like to ask the Registrar whetherr¢his also

a criminal division in the Supreme Court and whethe commercial matters get precedence over ih@nal
matters for decision, particularly for people iil.ja

CHAIRMAN: You can note down all the queries and then reply.

SHRI SUKHENDU SEKHAR ROY: Sir, Mr. Chirag has raised many vital points igaed to clauses 3, 5, 14,
20, 12(b), Schedule, etc., and also supplied vég} information that the hon. Supreme Court hasaay
constituted a Commercial Bench which will be effeztfrom T of July this year. | have two simple questions. |
would appreciate if you could kindly submit youspense in writing, if possible in bullet-point foain First
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question is: Who will constitute the commercial ey the Commercial Divisions and the Commercial
Appellate Divisions? Who will issue natification regard to the constitution of these three forae-respective
State Governments or the Central Government oCttief Justice of respective High Court or the Chiestice

of the Supreme Court? That is a very specific qoestSecond and the last question is this. Theeet@o
nomenclatures used — one is nomination and anaghappointment. Who will nominate or appoint — the
respective State Governments or the Central Govenhor the Chief Justice of respective High Courthe
Chief Justice of the Supreme Court? Who will nortéra appoint the judges of the respective fora?

SHRI VARAPRASAD RAO VELAGAPALLLI: Sir, my first question is purely of academic ietr Is the
Registrar the head of the administration in ther8oye Court or is there anybody between the Regiatrd the
Judges? That is the first point.

SHRI VARAPRASAD RAO VELAGAPALLI (CONTD.): The second is, you said that only existing Judges
will be handling all these cases which are likelycome up in these Commercial Courts. In that dace, does

it impact the total number of cases? The whole id¢a bring down the number of cases pending énciburts.

In effect, if the number of judges is not increadsalv does it help bring down the number of cases?

SHRI (ADV.) JOICE GEORGE: Mr. Chairman, thank you. This is also rather aademic interest question.
We are having a lot of specific Divisions like tlieen Bench and other Benches are there in thee®egpr
Court. Do you think that constitution of this partiar Bench would help in the disposal of casea speedy
manner? Even in the Green Bench we are seeingdsas are pending. There are a number of caséatin t
Bench. | do not know when they are going to talanthup. Will it suffice to handle these cases argedite
them?

DR. A. SAMPATH: Mr. Chairman, Sir, thank you. This question hasne from Adv. Joice George to the
Committee because he has appeared in a lot of basee the Green Tribunal. He is the person whoha
forth a particular terminology in the Parliamentlodlia "Environmental colonialism”. Now, | will nadake my
time to talk about it. We can have a discussiothaiin another meeting. As Tulsiji has stated ane2all proud
of article 21 of the Constitution of India. "Protien of life and personal liberty: No person shzdl deprived of
his life or personal liberty except according togedure established by law." I, being a lawyer, ldidike to
have from you, as you represent the Supreme Cdurida, some information on this. We all know thiae
definition given to "Protection of life and persotigerty" has been expanded. Sometimes it is lavituch
more value than the definition of the "Due Proaelskaw" given by the U.S. Supreme Court. Why | sayis
because in the famous casefdK. Gopalan vs. Madras Statiee SC was very much hesitant to interpret tlee lif
and personal liberty, etc., at that time. It waslemed because of the Maneka Gandhi case. Hereametk
senior friend, Tulsiji, has raised that questiomm associating myself with that case. May | knoanf you
whether the Supreme Court has taken any stepditeidgpeedy justice for under trials? With thermpission of
the Chair | want to say this. Various State Governts are in the process of enacting legislatiomsll make it
clear. Suppose | am implicated in a case undePthgention of Destruction of Public Property. Ois tissue,
various High Courts have given their judgements tloar are an accused, you can be granted bailibgiyu
get surety from Government employees or suretynagjanmoveable property. But the amount which heenb
fixed as lost, the public property which has beamdged, and the statement is made by the police &le
conflict happens between the life and liberty gfeason, and the interest of commerce and indusiiti, due
respect to the Cll which is present here. As a lyn would like to say, we are here to protectittierest of
the common people, as a whole, not commerce angstnydalone. You can put forth any suggestion Far t
speedy trial of those who are languishing behimd.b&ell, we accept the concept of Commercial Davis

Point Number two, suppose | accept the establishiwmieCommercial Benches. There has been presqgme u
our lawyer friends that some other nations have @emial Divisions, and foreign lawyers should blewaéd

to represent the clients, especially the foreigents, if Commercial Benches are established. ehgm have
understood my point. | am having a foreign compdngm having litigation with an Indian company. My
Registered Office is in Washington. But | submitsely before the Indian judicial system that | sliobke
allowed to be represented by my own lawyer whaaigrig a firm either in the U.S. or in the U.K. Wisdtould
be our stand? Thank you.

CHAIRMAN : | hope you have noted down all the points. Kingiynd written replies. Finally, how much court
fee is collected for this type of commercial digsuin the Supreme Court? After the classificattmwyw many
cases are pending? What is the stake of those btgspscuniary assessment? Finally, the money wisich
collected, are you depositing it in the Consolidateund of India, or, in which format are you giviiitg
Similarly, other fees which are collected by Higbu@ts, are they deposited in the Consolidated Firiddia,
or, given to the State Governments? You have givir of points to us. After consultation with hdudges, if
you can give us the number of Judges requiredy otz 32 plus, for having this type of fast tragistem of
criminal justice or for the commercial justice,wbuld be helpful to the Committee. | hope you caggest
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these things. If you want to remain in the Comreittehen the CIl and PHD Chamber of Commerce aneggoi
to make their presentation, you can do so. If yamtvto go, you can withdraw. It is your liberty.

SHRI CHIRAG BHANU SINGH : We will remain here.

CHAIRMAN: Okay. Now, we will take up Cll and the PHD Chamb&Commerce and Industry.
CHAIRMAN (CONTD.) : Who is going to represent the CII? Shri Tejasi&ar

SHRI TEJAS KARIA : Yes, Sir.

CHAIRMAN : We have already gone through your presentatitiople you can highlight on the issues and in
which way it is going to be a useful system. Howhis classification of the commercial dispute givanmuch
more focussed way of dispute resolution? We walkdto know about these issues.

SHRI TEJAS KARIA: Thank you hon. Chairman and hon. Membeésm a partner with Shardul Amarchand
Mangaldas & Co. It is one of the leading law firofsindia. We have circulated presentations on Hedfahe
ClIl. One presentation is based on the main bodhe@Bill and the other is on the Schedule whiclppees the
amendments to the CPC. Now, if we start with priegem on the main Bill, first recommendation thved
would like to suggest is regarding provision fordiagion process where the dispute is of a considersize in
terms of valuation. For example, it includes disguéxceeding amounts of Rs. 5 crores or Rs. 1@<xr&o, if
we can introduce a concept of pre-litigation mediatas a part of the process itself, that wouldultem
minimizing those kinds of disputes which can take&usnmber of months or years to get resolved. So, the
suggestion that we would like to give is that éd is a Commercial Division, even before the éasegistered
and if it is taken up for the hearing, then theseaitime-period which is given for the parties iplere a
possibility of a settlement or a mediation. It nimeyby trained mediators who can assist the padiesme to a
middle ground where they can resolve their dispuidss would save a lot of time and cost, as falaage
commercial complex disputes are concerned, becaosmally, we have seen that commercial partie® taav
on-going relationship and they would like to coagnwith their relationship but for the dispute. 8@t would
go a long way in resolving the dispute if we caindduce a concept of pre-litigation mediation.

Now, coming to the comments on the Bill, we hawaeaclause by clause and if hon. Chairman and
hon. Members can have a look at our presentatiage 2 of our presentation deals with clause 1 wisichith
regard to ‘the Commencement’. We have serious ¢ososith regard to the staggered commencementeof th
Act in regard to notification by the Central Govarent. If you can have a look at the provisos whach
provided under clause 1, there are two provisoghvhre there and if they are compared to the draitth was
recommended by the hon. Law Commission, these gwe\are not mentioned in the draft which is ciraday
the Law Commission. The concern that we have isttieAct will come into effect at various diffetdevels
and we have seen that for any Act to come intacgffewill take its own time. With that in mindhére may be
a situation where one State has the CommerciakDivior Commercial Court already functioning wherdse
other may not. There may be a situation where theag be a jurisdiction of the court or there mayabe
concurrent jurisdiction between two courts where @m having Commercial Division and the other it no
having. That would lead to forum shopping as theigmwould again enter into resolving a disputembefore
the dispute actually gets resolved with regardhi jurisdiction. That would also lead to a lot @héusion
between the parties because there may be a siualtiere a party may be residing at one place oddifiendant
may be residing at one place and the cause ofnaetmuld have arisen at another place. So, to atrwad
situation, we would like to suggest that, at letistre should be a uniform implementation of thé¢ thooughout
the country. If that is not possible, then, atieadime-bound consultation should be provideth@proviso so
that there should be some timeline given, at ldasimplementation of the Act.

Lastly, when the Civil Procedure Code (CPC) idingtamended, specifically for this particular Act,
there may be a possibility that the CPC is amend®dpletely, but it is not implemented throughoug th
country.

CHAIRMAN: This is not in the present Bill but, | think, yate suggesting it as a proposal.
SHRI TEJAS KARIA: Yes, Sir, itis a proposal

CHAIRMAN: More or less, you want to adopt the American systé first selecting that whether you go for
the summary judgment or you go for the trial. Thmekican way of conducting cases is that first yauehto
choose yourself. Our Civil Procedure Code (CP@)ss giving that chance. The CPC also gives a ehamthe
party that you can go for a summary trial and th@mmary judgments will be passed restricting theettaken
and other things. If you are not going for thagrtlihere is a provision to go for further elongétéd system. It
is already available in the CPC and the mediatimegss is also already available in the CPC.
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SHRI TEJAS KARIA : Yes, Sir.

CHAIRMAN: You are correct in saying that we can make it pard of the recommendation so that it should
be indicated like that. Kindly try to focus on sjfiedssues alone.

SHRI TEJAS KARIA : Yes, Sir. The specific issue on which | was tgyito focus was regarding the
implementation of the Act. We are suggesting thahould be uniformly implemented throughout Indtzone
time as suggested by the Law Commission. Secoifdlyjs not possible, then, at least, a timelif@usld be
provided for consultation with the State Governmaamd the Chief Justice of the High Court of eadtestand,

if that is also not possible then, at least, ttereuld be a separate Bill to make amendments t€H@ because
what would happen is that the CPC would get ameidedhe Commercial Court would not have come into
place. So, to avoid that kind of a situation ofufor shopping, the suggestion we would like to givéoi have a
uniform implementation of the Act throughout theuntry so that there is no ambiguity or a differkimd of
court created for the same kind of dispute becdlusee may be a situation that both the courts nayeh
concurrent jurisdictions. So, in that regard, destfsuggestion is to delete both the provisos thed have a
simultaneous notification throughout the countfyndt, our second suggestion is that the provismsilsl be
amended as per clause 1 to have a time-bound irepkation. The third suggestion is that at least, @*C
amendments which are there by way of schedulefarnd are maintaininghese two provisos then it should be
by way of a separate Bill where it comes into dffeependently of this particular Act. So, the CPC
Amendment Bill can be separate from the Act of Caruial Division. So, that is one suggestion thathage

as far as clause 1 is concerned. As far as definisection is concerned, that is clause 2(1)(ceretthe
‘commercial dispute’ has been defined, in our redpesubmission; the definition of ‘commercial gige’ is a
key to this legislation.

SHRI P.P. CHAUDHARY : Do you want to say something about the Commef@iairt also?
SHRI TEJAS KARIA : Sir, | will come back to that in a moment.
SHRI P.P. CHAUDHARY : Okay.

SHRI TEJAS KARIA : As far as definition of ‘commercial dispute’ i®rcerned, it says, “ ‘commercial
dispute’ means a dispute arising out of..”. Whatawe trying to submit is that it is a restrictedinigon. It
should be an inclusive definition rather than definthe commercial dispute as meaning and thenigiragy
various kinds of disputes. So, the suggestion weaivant to give in this regard and which even tbpr&me
Court has held in several cases and we have ats@dpd in our recommendation is that a restrictieéinition
is one which confines the meaning of the word oefi We do not want to make a restrictive defimitio
Therefore, the suggestion that we are giving istiorad under the head ‘Recommendations’ in thedakimn
and it is on page 4 of our presentation and whass“A commercial dispute is a dispute arising oluthe
trade or commerce, including...” and then we carel{g to (xxii) which is provided under clause R€).

SHRI TEJAS KARIA (CONTD.): So, that is the suggestion as far as the defintfocommercial dispute is
concerned. Coming back to Clause 2(1) (b) “Comnaéourt”, the way it has been defined is, it isstituted
under Clause 3(1). The learned Registrar pointedtimat there is slight redundancy as far as Claise
concerned. Clause 3 (1) (a) and Clause 3 (1) @®ngislly provide for the same language where tigh iCourt
does not have the ordinary original jurisdictiord avhere the High Court has the ordinary civil jdiction. In
our respectful submission, both these clauses eatbmbined so that if we compare both the langyages
identical as far as Clause 3(1) (a) and Clause) bjlare concerned. The only anomaly is that ifosenpare
this language with the language which is suggelsiethe hon. Law Commission the distinction is madey
clear. First of all, the power is given to the 8t@&overnment whereas the Act would come into reatiion by
the Central Government. So there is a distinctietwben State Government and Central Governmenh Eac
State Government may or may not have willingnesmfdement the commercial court and we are leaiting
each State Government's discretion to implementGbenmercial Division. So our first suggestion igttlit
should be Central Government.

SHRI K. T. S. TULSI: | hope you have seen the Constitution’s List 3, c&mrent subject. Entries 6-15 which
deal with commercial matters are in the Concurtéstt Therefore, the States can always amend dvat |

SHRI TEJAS KARIA: Definitely. Since it is in the Concurrent List, asmggestion is that the right should be
given to the Central Government for the sake ofaumiity because the moment the Act comes into effgc
way of a notification in official Gazette, the Crit Government should be empowered to set up the
Commercial Court in consultation with the State €wowvnents and the High Courts. That is what Pagef66
Law Commission Report provided. In fact, there istark difference between clause 3 of Law Commissio
Report and Clause 3 of the proposed Bill. SeconidlZlause 3 (1) (b) the High Court’s original gdiction
should be excluded otherwise, what would happéhaisthe language of Clause 3 (1) (a) and Claudg @) is
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identical. So either both should be merged or @aRig1) (a) and Clause 3 (1) (b) should be sepdraye
excluding the jurisdiction of the High Court whiglould exercise the original jurisdiction. Thereforee are
suggesting that the definition of Commercial CaarClause 2 (1) (b) should be restricted to onlg-slause
(a); and sub-clause (b) should be either mergeld suib-clause (a) or separately defined in a diffeveay; and
similarly sub-clauses (c) and (d) also can be neeigerause both are identically worded. Coming taugs 2
(1) (c)(j), definition of “Specified Value”, the fliculty which may arise is that the specified walis defined
uniformly whereas various High Courts have a sdpgpacuniary jurisdiction. So, either we can alahthe
High Courts because in Bombay High Court, Rs. 2exds the original side jurisdiction whereas inlbé is
Rs. 20 lakhs and in Himachal Pradesh it is RsaRBd. So, in order to have a specified value weldvoeed to
realign the jurisdiction of the High Court by amérgor providing certain provisions under the HiGburt
rules so that it can be avoided because in Delleinwhwas tried to increase there were a lot ofgsts and the
Bill is still pending in the Lok Sabha. Rajya Sahs already approved the Bill to increase the piacy
jurisdiction of Delhi High Court. Just to make ftggtical, as far as the ‘specified value’ definitie concerned,
there should be uniformity as far as the jurisdictof each High Court is concerned. Coming to Glabs
appointment and qualification of the judges to Ippainted in a Commercial Court, there is also ghsli
anomaly with regard to the qualification in subeda (3). It says that “is qualified to be appointsda District
Judge”, which is under Article 233 of Constitutisnseven years, and then it says that “or hastftaast seven
years held a judicial office in the territory ofdiia or the office of a member of a tribunal or gogt under the
Union or a State requiring special knowledge of.1atiherefore, there are two “or” within sub-clau@g. So,
either sub-clause (a) is diluted or sub-clausé@s)to be categorized. It is not clear. So, whaakgesuggesting
is, the crucial purpose of this is to appoint righbple to adjudicate the disputes and therefbezetshould be
clear, unambiguous qualifications provided undeauSé 5 (3) rather than having multiple qualificatighich
are mutually exclusive. So, we should have a dligdinition where either of this should be clearlpyded.
Clause 5(3) is also contrary to Clause 23 becausdduse 23 (2) the Central Government by notificatan
provide the qualifications for the appointment lodé judges whereas here the High Court can apgwenutges
as far as Clause 5 (1) is concerned. So, thereldshmureconciliation between the rules framed bytGa
Government as far as the appointment made by thle Eourt is concerned.

SHRI P. P. CHAUDHARY: About Clause 23, “The Central Government may, bfication, make rules for
the purpose of carrying out the provisions of thet.’AYou want that the qualifications have to belldown by

the notification issued by the Central Governmeu, there are two jurisdictions. One is laying dotha

qualification and another is making the appointmemtthe basis of that qualification. So it is nathin the

domain of the High Court to lay down the qualifioat So, there are two different things. Sectionsags it is
within the domain of the Government of India. Bytification lay down the qualification and thereafts the

basis of that qualification it is for the High Cotw appoint the candidates.

SHRI TEJAS KARIA: If | can read Clause 23 (a), it does not use thedvgualification’. It uses the word
‘manner’.

SHRI P. P. CHAUDHARY: This manner of appointment is providing the procedand rules. The rule
framing authority is the Central Government; impéation authority by way of providing appointmemnider
Clause 5 is with the High Court. It is not with tGentral Government.

SHRI TEJAS KARIA: So, what we are saying is that in Clause 5(1) thalification is provided and,
therefore, once the qualification is provided amel power is given to the High Court in such maragemay be
prescribed, the ‘manner’ is now provided under €&aR3(1).

SHRI P. P. CHAUDHARY: Clause 5(1) says, “The Judge of a Commercial Cshatl be appointed by the
concerned High Court in such manner as may be rilbesc” Prescribed under rules...

SHRI TEJAS KARIA: Prescribed under Clause 23 (2) (a).

SHRI P. P. CHAUDHARY: So, both the things are different, the framing loé rules and appointment
according to the rules by the High Court. So, tbatvhy the word ‘prescribed’ is there. ‘Prescribedéans
prescribed by rules. Who is the authority to frahme rules? It is the Central Government. Who isatthority
to make appointment according to the rules? hésconcerned High Court.

SHRI TEJAS KARIA: You are absolutely right, Sir. We are only on tlwliication. The qualification should
be prescribed under Clause 5(3) and it should eokefi open for the manner to be decided by thetr@en
Government because we don’t want a qualificatiooaime in the manner of the rules.

SHRI P. P. CHAUDHARY: So, you want the qualification to be prescribedhia Act itself and not in the
rules?
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SHRI TEJAS KARIA: Yes.

SHRI P.P. CHAUDHARY: It is very difficult for the Parliament to presceileverything. The purpose of the
Act is to be carried out by the Central Governmé&iat. Parliament, prescribing the qualification le tAct is
not an easy job. It goes on changing and everyttamgot be placed every time before Parliament.

SHRI TEJAS KARIA : But these are the fundamental things.

SHRI P.P. CHAUDHARY:: It is not a constitutional appointment like thgpaintment of Supreme Court and
High Court Judges. So far as the qualification gacbncerned, it can be provided under the rules.

SHRI TEJAS KARIA: Sir, if we see Article 233 of the Constitution,diéals with qualification of a district
judge, which is, at least, seven years as a pleadan advocate, if he is not already in the serat Central
Government. Therefore, we are suggesting that nimiraeven years qualification should be there. Yannot
dilute that by saying ‘or the office of a memberaoTribunal or any post under the Union or a Statgliring
special knowledge of law’. If somebody is an OSByihg two years of experience, we do not want pleason
to be appointed as a Commercial Judge becausesd iside in its terms that it has three ‘ors’ withane
sentence.

CHAIRMAN : Article 233 is also violated by this particulaiogision. It is the power of the State and only the
State people can be appointed as the district judgiethe people from other States. It is a violatiwe can
rectify it. There is no problem.

SHRI P.P. CHAUDHARY: From the very beginning hon. Chairman has suggdetgdu to clarify as to how
it will work, because Article 233 says that it idthin the domain of the State Government to make th
appointment of the district judges. But at the same this Bill says that it is the High Court.ist basically,
conflict of jurisdiction.

SHRI TEJAS KARIA : That is why it is conflicting with clause 23, ake 5 and the qualification aspect.

SHRI P.P. CHAUDHARY: Under Article 233, the power is with the Statev&mment. Here the power is
being given to the High Court. Basically, they Hre District Judges. So the question is whetheHilgé Court
is competent and whether this provision can be igeals under this Bill or not. That is why we wantuyo
clarification and input on this issue.

CHAIRMAN : The hon. Member wants to indicate that it is dreift you confine your points to this. It is made
geographically an all India process and it is theezof consideration. That should not be thereickr233 of

the Constitution is very clear that the districtiges can be appointed only by the Governor. Subateli
judiciary can be appointed by the State Governnrenbnsultation with the State Public Service Cossian.
Here they have given the powers to the High Cduit against Article 233 and 234. Therefore, weehto
confine to that. There is no problem. You can gahe next point. He wants to indicate only thatnpoi
Sometimes we recommend it directly, sometimes wedreomebody to say. Then we quote it. That is the
problem.

SHRI P.P. CHAUDHARY : Basically, this is the core issue and we want yoput on this issue.

SHRI TEJAS KARIA : Definitely, Sir. We are absolutely on the samgeaas far as this issue is concerned,
because it cannot be that there are two differemtigions in the same Act which is not inconsistedih the
Constitution.

CHAIRMAN : It is against the federal set up also.

SHRI P. P. CHAUDHARY: : It is not in the Act alone. It says in one wayeTConstitution says other way
round. That is the whole thing. It is not betwelea two Acts, but it is Constitution versus this| Bil

SHRI TEJAS KARIA : The validity of this Bill may be challenged orethppointment aspect.
CHAIRMAN : You can go to the main points because we hagé/#®osome time to others also.

SHRI TEJAS KARIA : | will finish in another five to ten minutes. Aar as clause 8 is concerned, there is
jurisdiction of Commercial Court. Then, there imude 7. There is clause 8 which was there in the La
Commission, which provided jurisdiction of the Coemgial Appellate Division, which is missing. We gagt
that it should be inserted which will clearly prdeithe jurisdiction of the appellate tribunal. /s &s clause 10
is concerned, again we are connecting this to timntencement. As far as arbitration matters are eroed,
every sub-clause of clause 10 says, ‘where suchn@ooial Appellate Division has been constitutedsirch
High Court’. We do not want this particular phrasée there in clause 10. It should be uniformlpliemented
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in all High Courts at the same time, because wealavant to have a situation where you can seléatuan in

arbitration matters by selecting a seat. The haipré&ne Court in a number of cases has held thatdbd,

where the seat of arbitration is decided by théiggrcan have the jurisdiction to decide the issarésing out of
this. This kind of option which is provided undéetAct itself, is given to the State GovernmeniCentral
Government, whether to constitute the Commerciaiditin or not, should not be available to the State
should be uniformly implemented to make this Aatessful. Otherwise, only few States will get béedfand
the litigation will get piled up in those High Casirwhere, otherwise, the jurisdiction may not beréh By
selecting the seat of arbitration, the courts Wil conferred with the jurisdiction where the Comeredr
Division has been set up and if the State Goverthimethe Central Government has not set up the Cential

Divisions those High Courts will not have it. Foqual distribution of the matters, we suggest tHhthee

optional language under clause 10 should be deleted

SHRI P. P. CHAUDHARY: This is a very important issue and we want yoyuts on this. We are having a
federal structure and the subject is in the Comeirtist. The Government of India cannot say tcagtigular
State to constitute a particular court. Keepingiaw the federal structure and as the subject itkénConcurrent
List, how can we resolve this issue? We want yopuis on this issue. You can give it in writing.

SHRI TEJAS KARIA : Sir, we will give it in writing. The same issusoae in Real Estate Regulatory Bill also
where we had suggested the Ministry of Urban, Housand Poverty Alleviation that it is again in the
Concurrent List. So, how would the Central legislatome? We have the note ready on that aspecvandll
circulate it. As far as clause 11 is concernedsaiys, ‘notwithstanding anything contained in thist,Aa
Commercial Court or a Commercial Division shall eotertain or decide any suit, application or pealiegs
relating to any commercial dispute in respect ofciwhhe jurisdiction of the civil court is eithekmgressly or
impliedly barred.” Our concern is, if it is impligdbarred, that itself is a question of interpritiat For example,
in Part 1 of the Arbitration Act, there is a dispwhether that could be expressly or impliedly eael. In
those circumstances, a dispute may arise, as favhas is implied exclusion or implied bar is conued.
Therefore, we suggest that it should be clarifieat it should have been expressly barred and npligdiy
barred.

SHRI P. P. CHAUDHARY : Can we delete this word ‘implied’?

SHRI TEJAS KARIA : Yes, Sir. The word ‘implied’ may be omitted. Noggming to clause 14, this is again a
concern as far as the language is concerned betimuseay it is drafted, it says, an appeal or & petition
filed in the High Court against the orders of ‘dd;, ‘c’, ‘d’, etc. We are concerned that an appealwrit
petition can be filed in the High Court against trders of various tribunals. These tribunals a&teup under
special legislations and the legislations themselpmvide for an appeal provision under those letis
either before the Supreme Court or, take for exapdgCLT, which once is formed will be National Coangy
Law Board or the National Company Law Appellatebtinal (NCLAT). In Securities Appellate Tribunal werd
the SEBI Act, there is a provision for direct appesfore the Supreme Court. In our respectful sslsion, this
will lead to an anomaly. The way the clause istéhfit says, ‘an appeal or a writ petition filedthe High
Court’. That means if it is already filed at thsné of commencement of this Act, then it would barbeby the
Commercial Appellate Division. If it is to be filethen there are already appeal provisions whiehatready
provided under the legislations in which theseumidls have been constituted. What we are suggeistifiga
writ petition is there under Article 227 againsethrders of these tribunals, that can be trangfetwethe
Commercial Appellate Division of the High Court.

SHRI TEJAS KARIA (CONTD.): Under Article 136, again, there will be an app&al, if there is a statutory
appeal provided to the Supreme Court, then, yol lane a right to go under the Special Leave iBetiunder
Article 136. But by providing clause 14, we are iaddone more layer of appeal, and, in addition,weaild
also have Special Leave Petitions under Article. IRterefore, this will lead to ambiguity and anoyndt
should be clarified that only the writ petition wdwbe transferred. Under Article 227, the High Qolas
inherent powers to have a supervisory jurisdictiotly in the case of non-exercise of powers by trdls,
whereas the order is passed on merits of the gabénahe individual case, it should be as perldugslation
under which these tribunals have been constitutetl reot by way of appeal to the Commercial Appellate
Division of the Court. So, that is something whigé can clarify, as far as this is concerned.

Coming to clause 15, it says, "The Commercial Alppe Division shall endeavour to dispose of appdittd

before it within a period of six months from theelaf filing of appeal.” Sir, this is, again, a sl provision.

There should be a consequence provided in this.rtentioned that they will endeavour to disposegeals.
But if they don't, then, what will be the conseques? They should record the reasons in writing aghy they
were not able to dispose of within six months. Masequences have been provided under clause Yoier
compliance of the strict timeline which is providethich is the core of this legislation, that is,expedite the
commercial disputes.

75



As far as clause 21, which is about training andtiouous education, is concerned, that should bdem
compulsory. Here, the word used is 'may' and itasdirectly for the State Government to establisbessary
facilities. It has already been commented thatt afanoney has gone into establishing the judia@ddemies.
Providing training facilities for judges should bde compulsory.

SHRI P.P. CHAUDHARY: About clause 15, you have suggested that the Cocmthéppellate Division shall
endeavour to dispose of the appeal filed withiresigal of six months. It is the duty of the courtdecide it
within a period of six months. If it is not decideden, what is your suggestion?

SHRI TEJAS KARIA: Sir, our suggestion is this. | will give you anaexple. In the TRAI Act, the appeal
should be decided within a period of 90 days ardef have not been able to decide the appeal, they have
to record the reasons in writing for not being ableecide within the prescribed time. So, we wanhave a
check and balance within the legislation itself,evdby it is the duty of the court to decide it ahthey don't
decide it, they have to give reasons why they mtdeen able to decide it.

SHRI K.T.S. TULSI: The election petitions are supposed to be decwi¢hin six months but they are,
invariably, decided after the term is over.

SHRI P.P. CHAUDHARY: In some of the cases, the people approach aghmstrtlers of the High Court and
the Supreme Court issuing a direction that so anchatter be decided within the stipulated periad, that is
not being done. So, you suggest something on this.

SHRI TEJAS KARIA: We will, Sir.

CHAIRMAN: Okay. | feel that with regard to the second pattich is the procedural part, you have made a
lot of suggestions. We will go through it. If nesasy, we will call you again for certain clarifigats.

SHRI TEJAS KARIA: Sir, we are grateful for the opportunity given.

CHAIRMAN: Yes, yes. Always, we want to have consultatiorhwill the Chambers of Commerce wherever
they are the stakeholders.

Now, | request PHD Chamber of Commerce and Imgubtr. Ramaswamy, to take the floor.

SHRI S. RAMASWAMY: Good evening hon. Chairman and Members of the siu@ommittee. Sir, without
taking much time of the Committee, | would say tloar endeavour today is more to bring about some
recommendations which could be incorporated with@éexisting framework. Sir, we seek the libertycofing
back point by point on the Bill for which we wilike a week or ten days.

CHAIRMAN: Okay, no problem. You would have observed whatstrese of the Members of the Committee
is. We are going to give you some more ‘homewstkthat you can come out with certain things. Famngple,
some of the hon. Members have raised the issueiroinal justice and also the commercial justice. W\éne
you giving importance to the commercial justiceydti pay court fee accordingly, then, in which veag you
going to manage the situation? Because if you gaafbitration, you have to pay more. If you seekedy
through public interest litigation, you need noy reige money, but you can call all the Secretafedifferent
States and also of the Government of India to aplpefore the Supreme Court, take one month or twaths
to hear the cases and get the justice. Disputethwakhs and crores are resolved like that. Thathyg there is a
feeling that you avoid the criminal justice systemhave the backlog. The people who are convictae: lbeen
waiting for 10 years or 20 years without gettingtice. There are people who have got the acquittalthey
are waiting in the queue to have the final verdi¢ten, why do you worry about the commercial aspattis is
the main argument. In sociological way, peoplelaeing this kind of a thinking. For that, only otieng we
can say; you invest money and you want to get thieay quickly, but you have to pay for that. Thisnsre or
less, a service for that. If you are not providinm the civil courts, you are going for arbiti@ti. Nobody can
stop it because, already, arbitration is alloweththa. Therefore, we want to find out what is thstification
for having fast tracks. Many of the provisions amdled out from the Arbitration Act and they havgaa put
them here regarding international commercial aabdn, how to make it, how to get permission anlept
things. You know very well about the Singapore tation where the Supreme Court Judge himself vénigea
separate Chamber. If you want to have any nominaiioanything to be challenged, you can get theliger
within a week's time. No need for waiting for tweays, three years or five years for getting antratioir being
cleared in a particular jurisdiction. Therefore, want to have some more thinking from the Chamiodérs
Commerce to have clarity on this issue. You goubloeach and every clause. As Mr. Tulsi has indttaCPC
has already got a lot of provisions but they areawted upon. Even adjournment of a case cannatlbeed
unless you file a petition for that with a reasaniand also an affidavit. You have to pay the cast f
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adjournment also. These all are already providatinbthing is implemented. If you go for fast tratken, you
will have to justify those things.

SHRI S. RAMASWAMY: Absolutely, Sir.

CHAIRMAN: Kindly go through that. Also give us a detailedendf we need some more clarifications from
your side, we will call you again, so that we capr@ciate your clarifications also.

SHRI S. RAMASWAMY: Sir, | will just take a minute, Sir. Enshrinedthre letter itself what Justice Shah had
written to the hon. Minister-- | am just quoting-itit says, "The suggestions are aimed at ensutisgpsal of
cases expeditiously, fairly and at a reasonablé twothe litigants." Keeping that objective in mjri@HD is
wanting to give some practical suggestions whiaklidcbe incorporated within the Bill to ensure thaally it is
the litigants and speedy disposal of cases whicke @ be looked into rather than creating a stmectuhich
will add more confusion.

SHRI S. RAMASWAMY (CONTD.): So, that is what we wanted to say, and it woulchanelude how we
can imbibe the technology today. For simple examgdsg, why can't we issue summons through eleatroni
means?

CHAIRMAN : Those things are also there in the Schedule.goothrough the Schedule.
SHRI S. RAMASWAMY : We will go through the Schedule.

CHAIRMAN: Yes, you go through the Schedule and come outtivlsuggestions.
SHRI S. RAMASWAMY : Absolutely, Sir.

CHAIRMAN : Thank you very much. We are very happy that Crexnd§ Commerce is taking interest to
engage the consultants to give evidence beforeCtiremittee. Actually, you need to become a Member of
Parliament to be a part of the legislative proc¥sai are part of the legislative process now. Kynpitopagate
how the Parliament is working. It is not adjourni@gne every day but it is also working very hasdsit and
have research on various issues. Kindly join usfoup of tea. The meeting is adjourned.

SHRI S. RAMASWAMY : We are honoured, Sir, to be a part of this eserclhank you.

(The witnesses then withdrew and

the Committee adjourned at 4.51 p.m.)

77



THE DEPARTMENT-RELATED PARLIAMENTARY STANDING COMMI  TTEE ON PERSONNEL,
PUBLIC GRIEVANCES, LAW AND JUSTICE MET AT 2:00 P.M. ON THURSDAY, 16" JULY 2015,
IN COMMITTEE ROOM NO. G-074, PARLIAMENT LIBRARY BUI LDING, NEW DELHI

Chairman: Dr. E. M. Sudarsana Natchiappan
WITNESSES:
Shri A.K. Ganguli, Senior Advocate, Supreme Cotifhdia

Ministry of Law and Justice, Department of Legal Afairs:
Shri Dinesh Bhardwaj, Additional Secretary
Shri M. Khandelwal, Additional Government Advocate

CHAIRMAN: | welcome Shri A.K. Ganguli, Senior Advocate, SupeeCourt of India, to this meeting of the
Committee. We want to have your views on the ConsiakCourts, Commercial Division and Commercial
Appellate Division of High Courts Bill, 2015 whidh being examined by the Committee.

The objective of the Bill is to set up Commerd@aurts and Commercial Benches in the States and the
Union Territories to fast-track commercial disputésvalue of Rs.1 crore and above. The appeal aghigh
value arbitration cases will be heard by Commerdabellate Benches of the High Court. The Court
Management System proposed in the Bill intendsast-frack high value commercial disputes. The Cabemi
wants to know about the court management systemcand fee structure of commercial courts in other
countries and whether a different court fee stmgctoan be proposed for the settlement of high value
commercial disputes. You may also express your ¥iewinstitutional arbitration existing in otherurries for
settling commercial disputes in a time-bound mararet whether such a provision would be beneficiabur
country. Do you feel that it should be includedhia Bill?

The Karnataka High Court and the Delhi High Cchate mediation centres. Do you want a similar
provision in the Bill”? We want to have your views ib. We are very much interested in knowing abibet
court fee structure. You are a senior advocate. Nawe rich experience. For a commercial transacton
have to payad valoremfee in a District Court or a Civil Court. But théigh Courts have their own fee
structure. They havad valoremfee only in certain cases. For other cases, theg h fixed court fee structure.

CHAIRMAN (Contd.) : If you see the definition Clause 2 (c) of thidl Bt has got 22 different items attracting
cause of actions. Every cause of action is haviffgrdnt types of cases being dealt with by trideraso.
Take, for example, banking cases. They have gat teen tribunals. If the same case comes beforeCivé
Court, they have to pagd valoremput if it goes to the tribunal system, then they satisfied with the system
of fixed court fee. That means, richer people areffited by paying less of the court fee but thergmeople
have to pay large amount or they have to part avirge amount but, at the same time, disposdleif tases is
very, very poor. It takes too much of time.

Number 2, in this aspect of court fee structwieat we understand is that even in the SupremetCour
you have to pay only a fixed court fee of Rs. 2t@amething like that, whatever may be the valuthefcase.
That means, everybody now comes to the Supremet @oactly one way or the other. They are gettihg t
justice quicker. When you compare with the nornmalree of action, these people, who come from thi®ivo
level, have to pay thad valorem Overall, the Civil Procedure Code, 1908 says Wia¢n you want to have a
civil dispute to be resolved, the Government or sgereign country has to provide a judicial systeum
whatever the expenditure it incurred has to be édythe parities to the dispute. The same corisamw in
the arbitration also. But, at the same time, weldaening the court system that there are arrearasés, 2.5
crores are pending because of the judges, becduge mon-filling of the vacancies, because of tian-
cooperation of the advocates, etc. These are hgsthappening. But actually we feel that the issfugourt fee
structure is not at all addressed by any of the @@sions or anybody who has done in-depth researdhis
aspect as to why the court system is graduallinfaillt is because of not updating the court feacstire as it is
in the hands of the State Governments. State Adi&siiave to fix the court fee structure. Therefdney feel
why they have to increase the structure. The peopleblame them. Therefore, they are not readguoh this;
High Courts are not ready to touch this; SupremerCe not ready to touch the matter. In simple wagy feel
that justice should be accessible to the peopleirBactual practice what is happening is, ordinaeysons are
paying more money but richer people are comingiwithe fold of getting quicker justice in differefarums so
that they can get the disposal as quickly as plessithis is overall a big concept, but you can veagily
address that issue. If you feel that you want t&earen elaborative presentation you can given itingrialso.
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You can make it like that. But we want to compligtis process by submitting the Report in the con8egsion
itself. Therefore, you may take a week's time amadtera write-up also on this issue. That will beyweseful for

us to make a proper Report to the Parliament ancihirt fee structure also. We have already berefibed by
going through many of the High Courts. We haveteisihe Calcutta High Court and we have got presiems

of the Registrar Generals of different High Coudite Mumbai, Hyderabad, Chennai and Jammu & Kashmir
and also the Bar Associations and Bar Councils.réfbee, we would like to have your opinion as ai@en
lawyer of the Supreme Court. Now | request Mr. Gdintgp make his presentation.

SHRI A.K. GANGULI: Thank you, Sir, for giving me this opportunity aoldress you on some of the vital
guestions which you have posed. But, at the thidshonay clarify that the invitation that | recei from this
Committee limited my contribution to, | would redldat portion what you have said, "In the coursethef
examination it has been observed that when the ddithes into force, it will have some bearing on the
arbitration mediation process. At this stage, then@ittee desires to be benefited by the views of yxpertise
in the field of arbitration”. So, | thought thatiydave confined my presentation only to arbitrati®a, | have
prepared on that, but | would definitely addressdhestions which you have raised, which | canxderspore
and | can simply give you a written note on allséssues which you have raised. Now, at the tbtéslet me
point out what is my view with regard to this Athis is a very good effort to designate the Comiaéourts
and the Commercial Appellate Divisions of the H{gburts for specialised subject matters. There amenaber
of advantages. First thing is that you will be atdecreate a specialised Bar and a specialised lBEnmu
designate the Courts with specific types of iss@es.that by itself is an advantage to the litigabecause the
litigants go to a commercial lawyer practising irCammercial Court or Commercial Divisions of theghli
Courts. They are familiar with the subject mattevbat they are doing. Equally, advantage will betfe High
Court, for the Judges concerned, and also the Coomh€ourt Judges would be well trained in thejeats
since they are dealing with those cases day indagdut. Likewise, in the High Court also once yoeate the
Division, those judges; who will come to presidetib@ Commercial Divisions or the Appellate Divisspms the
case may be, would also gain expertise and experiener a period of time. So, that will help a ¢eic
disposal of those cases and with consistency. Tasmrethese two things. They will be able to doasstér
because they are doing those cases on a day-tbadés: Secondly, they would also be maintaininges&mnd
of a consistency. There will not be possibilitidsconflict of views, etc. It can possibly come biutannot be
totally ruled out but. By and large, it cannot beipnorance that some judgement, which is of aguence
value, is missed out by a Court and, therefore, ¢heates a conflict and it now requires to be Ikesbby a
larger Bench or you are going to the Supreme Cetrt,So, that is all a time-consuming process Wwhiuld
be avoided.

Now, coming to the specifics of the proposed Actolthis in the form of Bill, | have a few comments
and | have made a very short written note on thipéctwhich | want to hand over to you. Sorry, | fanly a
few copies, not too many.

CHAIRMAN: Itis okay. We can make the copies.

SHRI A.K. GANGULI: This is all confined to the proposal on what y@vd asked me, specifically of the
impact on arbitration and mediation. Mediation Vé&aot dealt with much because there is nothingr&lis no
impact at all on mediation. Mediation can be introeld at any stage, in any proceedings except, wfsep
which involve public law policies, public issuedc.eSo, those are different. What | have said &, tht the
beginning, since this is a specialised jurisdictfon are going to create in the Commercial Countsso also of
the Commercial Divisions of the High Court, you aomferring a special jurisdiction on them becayme have
defined what is called a ‘commercial suit' in Satt2(c). You have defined what a commercial dispsited
very large number of subject matters have beemdeel. AlImost 22 items have been introduced. If want to
give them a special jurisdiction to deal with thesébjects alone, then necessarily you must excthde
jurisdiction of all other courts dealing with theibgects. Then only would the purpose of creationaof
specialised Court be achieved. Now, | have fourad tiiere is no express provision contained inBiliswhich
confers an exclusive jurisdiction on the Commer&alrts to the exclusion of all other Courts. Theme, it
could be inferred. | have mentioned that in my nétés implicit. By reading Section 6 with Secti@fc), one
may imply that there would be an exclusion of jdigson of all other courts with regard to the sdijmatter
which falls within the purview of this Act.

CHAIRMAN: Which Clause are you mentioning?

SHRI A.K. GANGULI: | am mentioning Section 6 read with Section 2oy can draw that inference. Sorry,
| should not have said it as 'Section’; it is not’&t as yet. It is Clause 6.

SHRI P.P. CHAUDHARY: From the Bill, Clause 6.
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SHRI A.K. GANGULI: These are clauses. All these comments are onlahees of the Bill. If you read 6, it
says "Commercial Courts shall have jurisdictiortrioall suits, an application relating to a comnigrcuit".
That is true. But that is a profound statement flaue said what they will deal with, but you do say the
other Courts will not deal with this.

SHRI A.K. GANGULI (CONTD.): You can look at clause 7 also. This again is dinnadtive statement. If
you read this along with the definition, you mayemimpliedly that jurisdiction elsewhere is barrddy

suggestion is that you can make an express provssiging that for matters which fall within theigdiction of

the subject matter of this Act, when it is pasgéd, jurisdiction of civil courts will be barred. @&his what |
have suggested to make it explicit and not leajtesttto be inferential.

SHRI P.P. CHAUDHARY: You want to convey that these commercial courtsbva in addition and parallel
to that, civil courts also have that jurisdictidinat is why we must have a notwithstanding clause.

CHAIRMAN: Exactly. | have suggested a clause. You can modiiie idea is that you expressly bar that so
that you avoid any controversy. The courts havernak view that normally, the ordinary remedies rageer
barred unless a law specifically provides for thatdinary remedies available to the parties untler Qivil
Procedure Code are never barred unless you s&@osots have taken a view that impliedly sometiniey tare
barred. So, you may fall under that category. Batyou want to leave it to the interpretation a&f tourts or do
you want to provide for it expressly here? You havehance to do that. It is my suggestion. Thahesfirst
point.

Then, | come to the second most important quedtian | have raised for your consideration. Please
have a look at clause 2(1)(c)(xix). It deals wittpleration of oil and gas reserves or other nattgaburces
including electromagnetic spectrum. | have broughto your notice although it does not deal withsth
particular field. But, if you want this subject rretto be dealt with by the commercial courts, tgen must
also take a considered view whether this should la¢sa subject matter of arbitration. | have gimemumber of
judgments and references. The Supreme Court has takiew in two or three judgments like Reliar@ejarat
gas matter, etc. that all natural resources arg@tbperties of the people of India and they vesthin people.
Therefore, when the Government deals with nat@sburces, it deals in the capacity of a trustedepeople.
That being the nature of rights and obligationthef Government to deal with it, questions havesarsnd they
would arise in future also. When you deal with naltwesources where the Government itself is ddajcan a
trustee do away with the rights of the people bytiaet? A contract will have to be given for explibon of
natural resources. The Government is not in a ipostb make such huge investments which are reddoe
exploration of oil and gas. A huge cost is involvedit, it is a moot question whether these pardicslbject
matters should be left to be decided by the ailfibram or by the public forum like the commercialurts. The
reason why | am saying this is that once it is hjextt matter of adjudication by a public forum like
commercial court, then there is transparency i garoceedings. In any proceedings in any courtyhing is
transparent. Once you make this to be subject matteontract, then by contract, arbitration cameoin and
the adjudicatory forum will be a private forum. \tie forum need not necessarily be public forume Th
decisions of that may become public. It may compublic knowledge at a much later stage after thard is
given and it is brought for enforcement or is afvadled, if a challenge is permissible. Then, at stege, those
guestions will come up whether this was in conféymiith the spirit of the Constitution, doctrine piiblic
trust, etc. By that time, it will be too late. Sirhave made this suggestion for your consideratitou may
consider that. Other subject matters are all righey are covered under the commercial disputes.tBe point
is whether you would like this subject matter tokept exclusively within the domain of commercialcts or
you would also leave it to be the subject matterarftract and being dealt with by a private adjatticy system
like arbitration. | have given all the referencegudgments, etc. From my note, you will get that.

CHAIRMAN: Don't you think that every commercial dispute whishdefined under a particular clause is
more or less between two parties or multiple ps®ti#hey have got their own commercial interesty@s
correctly indicated. It need not be in a public ém It can have some confidentiality till the fipadgment or
award is given.

SHRI A.K. GANGULLI: Sir, you have asked a very good question. Noyguf look at Section 24 of the Indian
Contract Act, it declares that any contract whictbfds a party from seeking a legal remedy thrathghnormal
course of procedure or courts, which is the procedaid down, would be void. So, you cannot entgo ian
agreement with somebody and say that | undertakg¢ongo to court in the event | have a right toczoé
against you a breach of obligation or contract.sTikivoid. The only exception that Section 28 haglenis
arbitration. The only remedy where you can avoidoart or you can oust the jurisdiction of a cousrtoy a
private treaty or agreement. You can go in for gévadjudication like an arbitral forum. This isogo| am not
saying that arbitration is bad or that, in all caseshould come in and be open to public. Ndabt, one of the
advantages of arbitration is that it is not operptiblic. Therefore, parties would like to have thdisputes
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settled by a private forum. That is one of the atlvges which parties have. So, arbitration sefvasgurpose
as well.

CHAIRMAN: As you correctly said, it has to be part of thetcact.

SHRI A.K. GANGULI: That is right. The only question which | have egiss with regard to the natural
resources where the Government is the custodiarit @uts as a trustee. | am raising a point onlyespect of
that and not all other cases. Other cases are fine.

CHAIRMAN: Naturally, it will go for minerals, coal, water cet

SHRI A.K. GANGULI: This all is covered under clause 2(1)(c)(xix) vemdely. They are all natural
resources. It is an option for you. You apply youwn discretion. | have only given a thought.

CHAIRMAN: You are correct. We appreciate that point very well

SHRI A.K. GANGULI: This is because of the judgment of the SupremeatCbhiave had some experience of
handling complicated international arbitration imtihg matters with the Government which involves no
millions, but billions of dollars and | know whagbpens in those private forums. At times, you aiplbass
because there is a contract. Now, | cannot go agdsemething contrary to the contract that the @Guwent
has entered into. Contract binds everybody. Sorethare situations where one may feel somewhat
uncomfortable, if | may put it only that much, inch cases.

SHRI SUKHENDU SEKHAR ROY: If your suggestion is accepted, would explanafiohin clause 2 be
required to be removed?

SHRI A.K. GANGULI: It says that it shall not cease. You have onlylarpd that although one of the
contracting parties is State or its agencies arungentalities for carrying out public functiondat by itself
would not disqualify it to be a commercial dispul&at is perfectly right. That explanation is okay.

SHRI SUKHENDU SEKHAR ROY: In relation to (xix), what would be the impacte{planation (b)?

SHRI A.K. GANGULI : As it stands, even these will be arbitrable. Taters which are covered by clause 19,
as the Bill stands, would be arbitrable. | am agilying food for thought that in view of the law dadown by
the Supreme Court in a large number of judgememistlae concept of public trust that has been ewhlitas

for you to consider whether you would keep theseomsmercial disputes covered by this Bill or youwblike

to bar an arbitration on this. | will leave it ortly the Commercial Courts and the Commercial Divisiof the
High Courts to decide. If you would like to keepchksively within the public fora for adjudicatioleave it to
the public fora for adjudication by way of arbitoat.

SHRI P.P. CHAUDHARY : According to you, we should encourage arbitration

SHRI A.K. GANGULI : We should encourage, but in certain mattersthlese cases, where the Supreme Court
has said that because you are governed by a puldicdoctrine, by contract you can't give away ckhyou
couldn't give otherwise.

SHRI P.P. CHAUDHARY: As on today, we have arbitration post-litigatié®@e don't have a system of pre-
litigation arbitration. In European countries andhe USA, they have pre-litigation arbitration.

SHRI A.K. GANGULI : It is not arbitration. It is mediation.

SHRI P.P. CHAUDHARY : | stand corrected. It is mediation. We must dlawe the system of pre-litigation
mediation.

SHRI A.K. GANGULI : Yes, always.
SHRI P.P. CHAUDHARY : We are having post-litigation mediation underttec89 of the C.P.C.
SHRI A.K. GANGULI : Not post litigation. After the litigation has comenced, it is a beginning.

SHRI P.P. CHAUDHARY : Once you bring the matter before the court, we say that it is a post-litigation
mediation.

SHRI A.K. GANGULI : | agree with you. We should encourage mediatieenebefore we start arbitration
process.
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SHRI P.P. CHAUDHARY : We have seen the experience of other countres7ab per cent of the litigation
has been reduced only on account of pre-litigati@diation and the post-litigation mediation. So, sheuld
encourage this, and make a provision in the B#lit

SHRI A.K. GANGULI : Quite right. | would always encourage mediationdll kinds of disputes. That is safe
and it saves time, and it is a win-win for all.

CHAIRMAN : Do you feel that on the basis of the proposal fiaue given in your note Section 10 can be
made?

SHRI A.K. GANGULI : I will come to that. That is the third point.
CHAIRMAN: Similarly, do you like to have mediation also gsaat of the proviso?
SHRI A.K. GANGULI : I think you should have that proviso. | say, el case you should have mediation.

SHRI P.P. CHAUDHARY : Even the pre-litigation mediation can be includeada provision in the Bill itself.
Before approaching the court, we must have a figation mediation. That is number one. There nhest
certain provision for that. After pre-litigation ahiation, they come. Again in the second stage wg make a
provision also, the post-litigation mediation.

SHRI A.K. GANGULI : | have only one comment to make on your suggestioyou say that pre-litigation
mediation is compulsory, then, you need to have emhanism where you can have mediation before the
litigation. You need to have an established medmniNow what has been done in places like DelhihHig
Court and some other High Courts, they have addpteden in the Supreme Court we have a mediaténire.
Most of the cases come here after the parties filmeetheir cases. Matter goes to the court. Thiea,court
refers the parties to the mediation centre for soltgion. Now, if you have to introduce a conceptpee-
litigation mediation, then, you have to put in @amechanism for pre-litigation mediation.

SHRI P.P. CHAUDHARY: Has there been any conference, or, literatureretlifigation mediation?
SHRI A.K. GANGULI : There are a number of them.
SHRI P.P. CHAUDHARY : Is there any thinking on this outside?

SHRI A.K. GANGULI : In some of the developed countries like the Wiestexample, Switzerland, it is very
popular. In the US and in France almost 90 per oétite cases go for mediation before they go tartca\ll
these countries have done it. What they have donetiby a formal system introduced by a law. Thergeall
done informally. People are informed. There areaigs. Many, many lawyers practise as mediators.

CHAIRMAN : There is no legislation on that. Bar Councils &ad Associations might have created it.
SHRI A.K. GANGULI : By word of mouth and by way of advertisement \w&a'tdo it in our country.

CHAIRMAN: If we provide some proviso in the Bill telling thdney have to go for pre-litigation mediation,
and if it is not possible, at least, after litigatiis filed, it can be referred to the mediationtoe. If there is a
proper institutional support in that particularation, it will be helpful.

SHRI A.K. GANGULI : Quite right. You can provide something like thisit every person before instituting
proceedings under this Bill in any court has to enakstatement whether this is preceded by a medjatnd if
so, result thereof. They have to give such a stateénBSuppose you do that, then, that becomes atimontbr
filing a suit. If you go to the Commercial Court @ame of the clauses you can insert the format. yid go
through a process of mediation before coming todhert? If so, what is the mediation process? Wizt
happened? What is the net result of that? You haymut a cover sheet. For the first appeal you lmeever
sheet. You give all the details. In a revision, ethtourt, what value, what subject, what questibkes,that you
can give a format. You can prescribe it by rule.

CHAIRMAN : Do you want to comment on this?

SHRI DINESH BHARDWAJ : Something you put in a law, you need to have soraehanism for introducing
mediation. You can't leave it, in general, to theties and different fora. It is not clearly aval@with us.

CHAIRMAN : We are thinking of globalised economy. The ititia by the Government itself is to
accommodate at the parameter of the internatiomatt system, dispute resolution system. Unlessoaigu is
made, unless a format is made, whether you have fmna mediation, people will not come out andehav
formal system of mediation centres. This is one whgncouraging fewer disputes before the courtesys
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That is what we are contemplating. We want to avoate and more cases coming to the courts, ratdide s
among themselves at the threshold.

SHRI A.K. GANGULI : What Mr. Bhardwaj is saying is right. You intragua proviso in the law and say that
a litigant before he approaches a court must guutiir the process of mediation; and also discloskeaourt
what the result is. He is trying to suggest a meism in place. Everywhere mediation centre shoeldnade
available. That is what he means.

CHAIRMAN: That is why we are suggesting if you provide av@mo like that, then, every court will
encourage mediation. This is not a new concej.diready there in the C.P.C. You have to follovBut you
have not followed it simply because you felt thaere is no organisation, no institution. But nove th
Government is compelled to come forward with a festk dispute resolution for commercial disputégn,
you have to put a window of opportunity for cregtsuch a mediation centre, and encourage the jwoviis
the contract itself for mediation and arbitraticefdre going to the civil court. That is our thingin

SHRI A.K. GANGULI : That should be done. Mr. Bhardwaj, thanks to yieemal Services Authority which is
functioning in all the High Courts. You are alsceagting in all the districts. You have only to exdehat.

CHAIRMAN: Here we can officially record also. When we met @hief Justices of different High Courts for
informal discussion, the Chief Justice of A.P. Higburt told us why we couldn't try for mediationfdre
bringing it to the court. This is one of the motieas which is driving us to think on those lines.

SHRI P.P. CHAUDHARY: Even Mr. Bhardwaj is saying that we have to pievia provision and
infrastructure. | don't think we need it. If we adeing it, then, there is a difference between ljigation
mediation and post-litigation mediation. We havé developed a mechanism in our Bar Councils. Yoweha
said that in America and European countries theye hdeveloped a mechanism. They are informing other
parties to go in for mediation.

CHAIRMAN : Please give a small note on this, and compawélitother countries.

SHRI A.K. GANGULI : As | said, it is doable. Now, you have a Legaiv®® Authority which has spread its
tentacles all over the country and in almost al tburts. So, they can always initiate a move farealiation
centre. | would like to give one more example to. Bhaudhary. What you have said is right. You caneh
mediation centre, post-litigation. The same cewitecater to the pre-mediation effort also.

SHRI P.P. CHAUDHARY : But without the help of the court.

SHRI A.K. GANGULI : Yes, of course. Parties know that they have tdirgband report to the court whether
they have had a mediation or not, then, what igekalt of it. They would first go to the mediatioentre. They
will write whether they have gone to the mediati@mtre. Then say, yes or no.

SHRI A. K. GANGULI (contd.) : "What is the result?" "Nothing."

SHRI P. P. CHAUDHARY: And from our experience, we can say that eveh pie-litigation mediation, we
can solve the matter within five days. And in tlase of post-litigation mediation, it took, at leaste year or
even more to resolve a matter.

SHRI A. K. GANGULI: No, it is not all that easy. Let me give you a vprgctical example. Let me tell you
the ground realities. Pre-litigation mediation wib into a lot of rough weather, for this simpleagen.
Supposing you, as a litigant, go to a mediatiortreeand you tell them 'look, | am contemplatingtaation
against x, y or z, but | have to go through thecpss of mediation because | cannot go to a cayht gway;
now, there is a law which compels me to go throtigh process. So, | need to be helped to go through
mediation”. Now, how would that mediation centrigce it is informal discussion, secure the presesfcihe
opposite party? Suppose, they write to them, 'pleasne’; they may come or they may not come. Taeref
you have to also provide for a sanction for theagie party too. This is a small practical way ofrdy it.
Automatically, anybody who initiates a mediatioriiac, whether it is through a mediation centre @rizate
lawyer -- anybody can act as a mediator if theypaioperly trained -- then he should have the aitfhdrmean,

in an informal way, to call for the participatiof the other party and they may take into accouist dispect. If
they, other party, did not join the mediation, thbe court can say, ‘all right, now you go for ptigation
mediation. You have come to us, all right, but wi# mot touch your case unless you have gone thndhgs'.
The court can summon. So, it will require a littie of stepping, one by one, on how you do it. Big certainly
doable and | would very much welcome it. Once pedpiow that without going to court, like the hon.
Chairman has said about the court fee issue -- stddacome to that immediately -- everybody wouldsbared
to pay amad valoremcourt fee if you have to put that as a burdenhenlitigant. He would run for a settlement
rather than going through that process. But askymwv, our litigants have a different attitude. Aetedant in a
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suit or in a proceeding would like to delay theqaedings as much as possible. He takes advantdlge délay
in the laws because he knows that the courts havame; they would take up this matter after tertvaenty
years. Till that time, he would like to enjoy thaiifs of the money which belongs to the plenty hot to pay
the other party. So, he would get an opportunitgrimg. Some mechanism will have to be provided hiclv
the defendant must have an incentive in carryinguit That is one factor which you have not taketo i
account. A very important factor that must be inlthis the cost factor in a litigation. The cost she very
clearly spelt out. Simply saying that the cost wiolé provided is not enough. You must provide #mthody
who succeeds ultimately would get the particulast @ the opposite party that he is entitled tocé¥er all the
court fee that he has paid. Recover all the exethsg he has incurred in terms of engagement wisad, etc.
It must be spelt out compulsorily. This is why hetWestern or developed countries people run faliatien.
They don't run to the court, because they thinkiadhed times that if they have to go through thaecess of
litigation, at the threshold they would have to asip what is called the cost of the litigation bEtopposite
party; they need to deposit it upfront. If you fdecase and the other party says, 'l doubt abeusdlvency of
the plaintiff; why should | come and defend myself litigation; ask him to cover my cost'. The dowould
say, 'All right. Pay so much; this is his cost. lrdes given an estimated cost. Pay it in the codnd then you
start the litigation. Now, if you put the same bemdon the respondent, if the respondent knows ttieat
dependent knows that eventually if he loses a dasés to pay up all these monies, he would alddiketo go
for litigation and delay. Another important facdtadl this is to bring in the cost component. Therly would
you have a genuine litigation.

SHRI P. P. CHAUDHARY: So, we can also provide that once the litigai®mver, then the agreement is
required to be registered. So, it can also be dealhere.

SHRI A. K. GANGULI : But do look up for this cost component, becatse is the only way you can bring
genuine litigations to courts. The time of the ¢swould come down automatically and people would for
mediation where the cost is free. Pre would be rpoegerable then. The defendant must know thataimé get
away by not coming. If he has not come, the countilds say on the first day when it summons him, 'Hght.
Deposit 20 lakh rupees. There is a claim againstfgo Rs. 20 lakh. Deposit in the court. We woude &." It
would come under an exclusive account and it wealch interest.

SHRI P. P. CHAUDHARY: Otherwise, in the present situation, we cannearcbur backlog in the next 30
years.

SHRI A. K. GANGULI : This is the only way to do it. Only a genuinégiition should be entertained.

SHRI VARAPRASAD RAO VELAGAPALLI : It is very nice to hear a very senior lawyer Ile. Ganguli.

As our Chairman says, to reduce the number oflitigs in the court, we are trying various methand this is
one such method. There is no accountability asdathe person who is doing the mediation is comkriike

the Judge here. The countries that we are compatirgglves with are very advanced countries whtreaty

is very high; here the literacy rate is quite I&e must take into consideration things like, whk person who
is doing the mediation if there is a collusion, ete what extent could justice be delivered, ands.

SHRI A. K. GANGULI : Since it is a process of mediation, the very ephds that it is a voluntary act.
Although you may provide in a law that it is congiué so far as the procedure is concerned and ol to go
through it, what the result of the mediation waghether the mediation was properly conducted or-ntitose
would be the subject matters that could not bech#igiinvestigated and gone into. If the court vemtually
satisfied that this process of mediation has faiilethe mediator has failed to achieve a conselasnsng the
people, then eventually it would be a litigatiomefe cannot be any other responsibility thrust upomediator.
Otherwise, nobody would come to mediate. Mediaisoquite a tough job; let me tell you that.

CHAIRMAN : Sir, we actually visited the Mediation Centretla¢ Delhi High Court also and we felt that
mediation was at a nascent stage in India, butlpespo want to invest in India want to have all gystems
provided before they invest here. That is why we aarggesting that mediation should also grow. Il tfest we
have given you a lot of work to do, Sir.

SHRI A. K. GANGULI : I would go through all this and come back. Théypu look at Section 10, | have a
few suggestions. These are on the structuringefatv as it is. If you look at clauses 10(1) an¢2}).0both of
them appear to me to be dealing with a situatiorrerlthe cases are pending on the commencemeris &ah
and where they would go after the commencement.,tdsithe same subject you are dealing with ausk 16
— "Transfer of pending suits'. So, | thought foball, clauses 10 and 16 should be combined. Yamitdheed it
at two places. That is number one. Secondly, inseal0 there is another anomaly that | have foXod. are
suggesting that the matters pertaining to arbitrashould go to the Commercial Appellate Divisiddhy?
Suppose there is an appeal from the order passt#wlyommercial Court or an arbitrator. An arbfias given
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an award that is challenged, that is challengeg, inahe court of first instance, that is, the Goercial Court
and the Commercial Court has given the decisidmeeitipholding or rejecting it. Supposing it hasecégd it
and an appeal lies, under Section 50 or 57, asabe may be, that is, there is an appealable order.

SHRI A.K. GANGULI (CONTD.) : Then, the appeal from the Commercial Court whgch subordinate court
must come only to the Commercial Division of theghiCourt and not to the Appellate Division. Butthft
order is passed by the High Court in its Originatistliction, then only will an appeal go to the Afipte
Division. So, therefore, there is some anomaly.

CHAIRMAN: Can you reply to that?
SHRI A. K. GANGULI : I have mentioned about it in my note. This isagpect which you can consider.

SHRI M. KHANDELWAL : The problem is that we have given the jurisdittio the Commercial Appellate
Division. In the other normal commercial disputk tlae orders of the Commercial Courts are appebkfdre
the Commercial Appellate Division.

CHAIRMAN: Therefore, they treat arbitration also as onéhefdourt system where you can go for the appeal
to the Division Bench.

SHRI A. K. GANGULI : No that will not be proper because the appeadl edme only to the Commercial
Division, it will come before the single Judge ahd Appellate Division normally constitutes of tdodges.

CHAIRMAN : Here the structure is like this. Where there t&gi@al Jurisdiction available, there will be a
single Judge sitting in the High Court as a ComimaéBench. If the Original Jurisdiction is not teerexcept
five States the other States are not having ity thehose States, District Commercial Courts tlconstituted
and in response to thverdict, there will be an appeal to the DivisiomBb.

SHRI A. K. GANGULI : All right, that is one.

CHAIRMAN: Similarly, they may treat it as a power and ifsitan arbitration matter, then it can go to the
Bench consisting of two Judges.

SHRI A. K. GANGULI : So even if it is a first application before thaudt, that also goes before the Appellate
Division.

SHRI M. KHANDELWAL : It would depend upon the definition of the caumtler the Arbitration Act.

SHRI A. K. GANGULI : Now, that is a different question which you valain have to answer. | although
suggested that the definition will have to undeagohange because you have to synchronize betwedwath
You cannot have two different courts. One courtidgawvith the arbitration and another is a Commear€iourt.
This will lead to conflict. Anyway, | have suggesthat. Here what | am suggesting is that if yooklat the
clause about International Commercial Arbitratiany application is not an appeal. Such applicatidhgo to

the Appellate division. Why so? It is the firsttiaisce that such a matter has been dealt with biitje Court.
It is not an appeal, but applications also. Appeall right. | understand that.

SHRI M. KHANDELWAL : But, Section 34 is only an application.
SHRI A. K. GANGULI : Yes, but why should that go before a Division 8&h
SHRI M. KHANDELWAL : Suppose, it is an application before the Highi€Cou

SHRI A. K. GANGULI: The challenge under Section 34 is by an applicathy should it go before an
Appellate Division Bench? Suppose this order igdhdy a single Judge, that is, the Commercial Dovisthen
it will go and appeal before the Division Benchefédis a provision of inter-court appeal under Ahleitration
Act.

CHAIRMAN: No, what you are thinking is after the award bgiagsed. What Ganguli ji is saying is that when
the issue of appointment of arbitrator is alredure in question, then why do you go to the Divisigench
instead of going to the single Judge Bench?

SHRI M. KHANDELWAL : So far as the application for appointment of wmalbdr under the Arbitration Act is
concerned, it goes under Section 11 directly taiggh Court.

CHAIRMAN: It is a High Courtput it is not before the Division Bench. It is befdhe single Judge also.
SHRI A. K. GANGULLI: Yes, | have said something about it.
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SHRI M. KHANDELWAL : Apart from Section 11, only application under 88t 34 goes before the Division
Bench.

SHRI A. K. GANGULI: Even under Section 34, why should we go beforeDivision Bench as there is an
intra-court appeal provided under Section 37?

CHAIRMAN: Just work out on that.

SHRI A. K. GANGULI: Kindly consider that. What | have suggested is @lause 10 can be re-structured and
you can takeClause 10(3) alone. Clause 10(1) and Clause 10€2h@t necessary as they can be taken under
Clause 16 and what we have is Clause 10(3) whidlates who has the jurisdiction in the matters of
arbitration. This is for international arbitratioviou can also provide similar provisions for mattether than
the international arbitration. | have said thatmg comment. So that comes under re-structuringnTureder
clause 16, | have suggested that you have somegaous provisions in language. You must rectify .t
example, you have said that under Clauses 16 &)l&garding provisions of commercial disputes ‘shalply

to those procedures’. Now, what is that procedlireRust be proceedings, not procedures. It is edldab all
pending proceedings, suits, applications. Theyafirproceedings, not procedures. That is one p&eatondly
the words “that were not complete”. That makes @&se because what is not complete, you can saynitti
disposed or which is still pending. So, | have sgggd my point. Then, | have suggested one mang.thihere
could be cases where a commercial dispute mayvavdlief other than damages, compensation, eke I
some cases, the relief could be only specific perémce of the contract. Now, the court will notibe position

to give unless you confer that specific powershef $pecific Relief Act should also be made appleatthem.
Sir, for example, for a specific performance of tlv@tract or in the case of a permanent injuncsemebody is
perpetually violating a trade mark or any other IRghts, then you need to permanently injunct hirhat
power would be missing here.

CHAIRMAN: Actually, now the designated court is named asribisCommercial Court.

SHRI A. K. GANGULI: But you need to give them express power of SpeBiiief Act for these types of
remedies. And they will not recur as Specific Rellet does not apply to all courts except where you
specifically confer that power. Civil courts haveat power. So, | have suggested and you kindly idens
giving that power as there will be many cases.

CHAIRMAN: Actually, this is also part of the Civil Court bitiis designated court. That is all.
SHRI A. K. GANGULLI: Butyou are defining their powers, you are amendingdivil Procedure Code also.
CHAIRMAN: Think about it because you have excluded the CR®@ainy of the provisions.

SHRI A. K. GANGULI: You have not excluded. Another thing that | wans&y is that in this case you have
to say expressly, “CPC as amended under Schedualedsso shall apply”. That is also not mentioned.

CHAIRMAN: Therefore, you have to see that what are the polweenactments just like the Specific Relief
Act. These powers have to be specifically mentiootbeérwise you have, in certain cases, excludeédarCPC
also. You have got your own case management sySemwhen you are making a case management system,
then specifically it has to be followed. You hawet¢ll in a very transparent manner as to whatlaeethings

that are needed to be done.

SHRI A. K. GANGULI: Now, one more point in the context of arbitratiordahen | go to two more issues
that you have asked me to say. | will indicaterietly. Now in the context of arbitration, Secti@fe) of the
Arbitration Act would also require to be amendednal with this Act. There are two reasons for iteTh
Supreme Court has now in the BALCO (Bharat AlummiCompany Limited) Judgment, which was in the
context of international arbitration, unfortunat@tyone paragraph, they have given an example alfrdgwith
the issues of jurisdiction of courts. They haveugttt in a concept of what is called “seat of agtitm” even in
domestic arbitration. Now, domestic arbitrationtdes no meaning. Here, the seat means place ibbéidn. It
has no meaning at all. The seat of arbitrationchasnsequence and significance only if it is in ¢batext of
international arbitration. Why? Because the seatrdeénes as to what would be the applicable lavh®
procedure of arbitration that is taking place iattbase. Therefore, seat has significance. Smufaye holding
arbitration in India, then you would apply the ladiprocedural law for the purpose of arbitratidnydu are
holding arbitration in London, then you would apglye English Law. Like that, seat has a very great
significance in the international arbitration ahéttwas the case before the court. They were radindewith
the international arbitration. Unfortunately, ineoparagraph in the Judgment, dealing with whictrtoma want
jurisdiction, they have given an example of Indg&enario. Like in the case of two parties, oneiMumbai
and one is in Kolkata and they decide to go andtkay arbitrations will be held in Delhi or in Timaktu,
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wherever it is. According to the court, the Delhouet will have a jurisdiction which is absurd arw the
exclusion of the other two courts.

SHRI A.K. GANGULI (CONTD): See, holding of proceedings is for the conveniesfcall parties and the
Tribunal. It has got nothing to do with conferriting jurisdiction to that area.

CHAIRMAN: You also think about it.

SHRI A.K. GANGULI: 1 will quickly say a few things. | would like talk about the court fee aspect which
you have pointed out. It is a very important aspikat you have touched upon. You are right thattrnbshe
States are a little reluctant. But | must say tfmatr own State, Tamil Nadu, has been a pioneery @iitka large
scale revision in court fee several years agodithe privilege of defending your State in the Supe Court
with some success.

CHAIRMAN: Yes, you are defending Tamil Nadu in many cases.

SHRI A.K. GANGULLI: It is a very difficult task because we have gob&tance a number of things. As you
have rightly said, we have to keep in mind thataberts are meant for rendering justice. Peopleldvoome to
the courts for seeking justice. If you do not makstice delivery system available to people, if yda not
provide access to justice, people will decide casgside the courts, which as you know is happeiingany
places.

CHAIRMAN: That is true. We want to have your advice. Wealready havingad valoremfee structure at
certain limits. But when you create these desighateurts and special courts, you are foregoing. thhat
means you are helping the rich people, and, atséime time you are taxing the poor people. How do yo
differentiate it?

SHRI A.K. GANGULI: There is no reason to differentiate on that grodticthat we are trying to do is we are
converting an existing civil court into a fast tkawourt dealing only with commercial disputes.

SHRI P.P. CHAUDHARY: | want to ask a larger question. What you havd gbne part. We want to use
your rich experience as a lawyer. What is your mpirabout it? You have said that creation of conuiadr
courts is a very good move by the Government. But mot civil and criminal courts also? That is nianbne.
Secondly, we are in an era of specialization. lith@ systems, in all the branches of democracgdircation, in
medical sciences, in technical education, etc.y tmé specialized people are being appointed. noourt
system, right from the beginning to till now, hasyaperson been appointed, who is having specialized
knowledge? | think you are facing some problemgp®sge a new subject is there before the court. Witlu
take days to understand that subject. Why don’hase this system initially in the criminal courtévil courts
and commercial courts? Then there are subordimatds; High Courts and the Supreme Court. At ewtage,
we must have a separate recruitment system. Agdiether it is promotion or appointment from Highu®ts to
the Supreme Court and from subordinate courts ¢ Igiourts, we must have a separate list.

SHRI A.K. GANGULI: | have followed you. What you are emphasizinghi this is an era of specialization
and super specialization and why should it notnly@émented in courts. Sir, | have a two-fold ansfeethis. |
am not exaggerating but it is true that the coants the laws are not comparable to medicine anef stibjects.
They are not comparable at all. | will give you teasons why. When you go to a criminal court,dg@iwho is
sitting in the criminal court has to be well versedtriminal law and also the procedure. But, & shme time,
just look at the variety of cases that come befine. Every single statute that the Parliament dredvarious
State Legislatures have enacted, has a penaltgs;lauosecution clause for any violation, etc., Aticof them
result into, ultimately, criminal proceedings. Fatample, take any case of violation of excise autgustoms
duty or income tax. They are all subject matterprokecution in a criminal court. When you go te thiminal
court, the magistrate who is trying, has no clugvbét is Central excise as a concept. He doesmmt kvhy it
is leviable and who is responsible and in what reaiinhas to be done. But he will be trying an oéfe which
essentially is defined under a legal regime, whiehwill have to dispose of. In what subject doeshaee to
specialize? Then you have to have hundreds of ealhtourts, like criminal courts dealing with IP@emces,
criminal courts deal with revenue offences, etic., e

SHRI P.P. CHAUDHARY: That is why | have said in the first phase we @aly have criminal courts, dealing
with all the criminal cases.

SHRI A.K. GANGULI: We have that.
SHRI P.P. CHAUDHARY: But we do not have judges who are specializetlahfteld.
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SHRI A.K. GANGULI: Let me just give you one more example. Many, mgagrs before, we had a
distinguished visitor in our country, the Lord Chelior. He was the first Scottish to become thedLor
Chancellor of England. He came here as an invitea.luncheon meeting, | was introduced to himhwey then
Attorney-General because | was one of the invileésat meeting. He said, “Meet one of our youn@ges”. |
was fairly young at that time. He introduced me daying that he was one of our youngest QCs. Lord
Chancellor looked at me and said, “Yes, indeed g very young”. The next question that he asked, wa
“What is your specialization?” That was a very nalmuestion which had been asked. | told him if gounot
mind | have a question to ask you first before dveer you. | told him that you have had a huge dgpee at
the Bar and you have become a Lord Chancellor h@sked, “How do you evaluate the arguments adddess
by a counsel in a case before you which involvestirdisciplinary subjects?”. There were so manyjeuats
involved in it. They were so complex, they werargertwined. The counsel addressing you would bexqert

in one of those branches. | asked, “How do youuatal his argument? What is the benchmark of yaugve
credibility to what he is saying?”. He thought fowhile and said you do not have to answer my gques$o |
did not have to answer his question.

Let me tell you that a judge who is sitting on th@éminal side of the court, has to have good
knowledge of the civil law, if he has to effectiyadeal with the criminal cases. There are a nunatbesuch
issues which will be involved, which will have te bdecided from that perspective. That clear-cusitin is not
there. But | take your point and | myself have ghiak there is an advantage of having a speciatpedt like
the commercial court, because you need speciaizaBut that does not mean that they do not haventav
other subjects.

SHRI A. K. GANGULI (CONTD.): They know, but they also specialise in it. In fabgy do it better.

CHAIRMAN: Thank you very much for your time taken for thiggentation. We feel that you can find some
time to give some more details in a written formvithin a week’s time.

SHRI A. K. GANGULLI: Sir, on two aspects; on mediation and court fee.

CHAIRMAN: We feel that the overall impression is like thata@ually we are helping richer people and we
are neglecting the poor people by asking them yatipa court fee.

SHRI A. K. GANGULLI: There is no need. You are right.

CHAIRMAN: That is one aspect. Another aspect is none of thmriission’s Report or Law Commission’s
Report has looked into the issue. Unless civilsdigtion is taken care of by cost bearing by theigs
Government cannot spend the money, the tax pagersey to individual's dispute resolution system. ki¢ere
forgotten that totally. Therefore, we are over-lmeld with the work of the civil disputes and couants blamed
and the Bar is blamed. Public is also disenchawiéid the court system available in India. We wamkhow
this aspect. Thank you very much.

SHRI A. K. GANGULLI: Can | take leave of you?
CHAIRMAN: Yes.
(The witness, Shri A. K. Ganguli, then withdrew.)
(The witnesses withdrew and
the Committee then adjourned at 4.52 p.m.)
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CHAIRMAN: Good afternoon, | am very happy that we are gtonigave a discussion and get the inputs from
the Secretary, Department of Law and non-officidhasses on the Commercial Courts, Commercial Dings
and Commercial Appellate Division of High Courtd|B2015.

| welcome Shri P.K. Malhotra, Secretary and otbfficers of the Department of Legal Affairs to this
meeting of the Committee. As you are aware, we havited you to share your views on the Commercial
Courts, Commercial Division and Commercial Appel&tivision of High Courts Bill, 2015 which is pregby
under examination of the Committee.

The Committee has interacted with several stakighisland has obtained their views on the Bill. The
Committee has also received several suggestioiiseowarious provisions of the Bill which the Seargdt has
already forwarded to you for your comments and sstigns. The Committee would like to have your \\@em
the various provisions of the Bill; particularly)) @efinition of commercial disputes in Clause 2&r)d your
views on mentioning statutes having provision omuoercial transactions/nature in the Schedule. &usta
having a list of commercial disputes in the Bil, §imply putting the words, i.e., on the basish# aigreement
or copyrights or trademarks, whether we can put sesparate Schedule in the same Bill mentioningelevant
Acts, for example, the Intellectual Property RighAtd, Trade Marks Act, Copyrights Act, and the Gexdnical
Indication Act. That way, if we mention it, theierio need for interpretation whether it is withie furisdiction
of the Commercial Court or not. The only issue Ww#l the pecuniary limits. Therefore, the courtseiwill be
very much reduced in coming to the conclusion of o define commercial disputes because the wdmea
are used; 22 different items were used for thapgse. On that aspect, we would like to have yoimiop; (ii)
revision of existing court fee structure and makimng users of those courts to pay for the senavedled in the
commercial courts so as to make these courts gsl&isiable as is the case in some developed cesnffii)
uniform court fee structure in commercial courtsotlghout the country to discourage bench-hunting; (
limiting the tiers of appeal to expedite litigatiand to avoid unnecessary delays; (v) appointmetiteojudges
of the commercial courts in the light of Article82and 234 of the Constitution and financial imglions of
this Bill on the exchequer; and (vi) the issue aising the specified value from Rs.1 crore to Rg@e
particularly in the light of passing of the Delhigh Court (Amendment) Bill, 2014.

Here, actually, | would like to have some morebelation on the issue of court fee. You know very
well that from the initiation of the Civil ProceduCode, 1908, the Britishers have made us to tiakin the
case of criminal jurisdiction, the sovereign cowritas to pay for that.

CHAIRMAN (CONTD.): There should not be any expenditure for anybotlis part of the sovereign duty.
But in the case of civil jurisdiction, only facgition part is for the Government. Therefore, whatenemedy
you want to get, you will have to pay for that. Téfere, the court fee structure was formulatedayas in
1908 and, subsequently, powers were devolved toStates. States have been given the power in the
Constitution to frame the court fee structure imsudtation with the relevant High Courts. As usufle
Supreme Court has got its own power for fixing toert fee in consultation with the Government dafitn We
have gone to many of the locations and your officieould have given you a briefing on with whom ksl the
meeting. Especially, we had a meeting with the Regjis of High Courts and we had also a meeting thi¢
Chief Secretaries of the State Governments, LaweSsies of the State Governments, Revenue Seestard
in certain cases, the Finance Secretaries. We isadssions with them because an illusion is cretitadif you
increase the court fee, people will oppose it. doeimaking a barrier so as not to enter into thetgystem for
dispute resolution. We traced the history to knawhve could address that aspect. In the Civil Rtace
Code, there is a provision given that if the pregjdudge finds that the litigants are poor, thagrmot afford
court fee or any summons or any procedural asgem, the court can allow the parties to have thallaid by
the legal aid system, where the Government behathekost of litigation. Subsequently, there wabvwaenty-
point Programme under which the executive orden®wssued to care about the litigants, their wgessand
their documents. So, everything is to be borne Hiy éxecutive expenditure. Subsequently, there was a
enactment of Lok Adalat Act by which the disputeeif was shifted from the courts and it was solbgd
conciliation, mediation and arbitration clubbedetgr, by the retired judge as the President, ceraber from
Law or from experienced legal services and oneviddal jury type of person. Then, law has comehi [evel
of having National Legal Services Authority by whithe entire expenditure of one who is in needcogas to
the legal system, which is a guarantee of the Biredrinciples of State Policy, is incurred by payfee and
other things. Therefore, we feel that, apparerntgye is a system in operation to look after thedseof the
people who cannot afford to carry on with the &tign. At the same time, our thinking is why youndanake
the affordable people to pay the court fees. If {ake into consideration the overload on the judisystem,
more and more courts are required to be openedngpe judicial staff and non-judicial staff have be
appointed, infrastructure like buildings have todeastructed, digitalized communication has to beetbped,
etc. Now, what is happening is, there is no cateutaat all as to how much is the cost that a judige court is
incurring for clearing a particular case, how muekienue is generated, etc. There is no data aWalhad
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requested all the Registrars of High Courts, thedbenent of Justice, the Department of Legal Affand
others to give us some data on how they are inquttie expenditure and how much of it goes by regen
through the court fee system, which is now avadablfhat means we are not at all worried about the
expenditure. Who is paying that expenditure? thés person who is not at all going to the courtpvginot at

all needed any access to the legal system. Thiteanain Budget provision has to be given by thesgn, the
tax payer, who is not using this service at all.

CHAIRMAN (Contd.) : Why does that have to happen? It is high timé @hd@ch person, who can afford it and
who has a stake in a Rs. 10 crore dispute, is n@agay. Why is he made to pay just a small amofith®
court fee while the rest of the cost is made tobbme by the taxpayer, who is not at all interestedhe
resolution of his dispute? Therefore, we are ovetbiing the legal system, without taking into acddhe fact
that there is a cost burden as well. There shoeldelszenue sharing by the litigants themselveslikistin the
arbitration system where the litigant has to bbardrbitration cost from the first to the final é&wVhy don't we
stipulate something like that? This Committee hasrbsaying repeatedly that when you come up with a
legislation, whatever be the nodal departmentgtisbould be a financial statement as well. You kaevy well
that it is a part of the legislative process. Evkagislation must also have a financial statemeantioning
details like the expected cost that is likely toit@urred by bringing that law into force, whatgising to be the
source of revenue, how you propose to meet théataipenditure or the current expenditure, etavtdoe you
going to do that? That part is totally absent. Vieehrepeatedly asked your department to furnishesainthese
details, but they could not provide the data. Weenstand that this could be because the High Coortkl not
gather this information from the District Courtsdatthe District Courts have not bifurcated case® int
commercial disputes and civil suits. What we cautderstand is that there are just categories noygadaow

it has been extended to the Motor Vehicles Act aisone is the civil cases and the other is the roengial
cases. Therefore, the High Court could not helglitferentiate between civil cases and cases thaldcbe
included in commercial disputes, or tell us how muevenue is being generated, how much expendisure
being incurred in conducting the court system, Ehese are some of the details that we neededefiner this
aspect also needs to be looked into. Otherwisare@lso creating another forum which is goingdadbe, just
like many of the tribunals which are now lying idldow, the tribunals are under the control of tloslad
ministry. If there are many orders against the hadaistry, then they are not interested in fillimg the posts
of the Presiding Officer or Members of the triburiBtherefore, tribunals become defunct and casepilget up
there. We were told by the Appellate Tribunals @xation that cases worth more than rupees four daéires
were pending for dispute resolution. These arehhmgs that need to be considered because it @sranercial
court system. We have been putting these questmry®u and we have put the same questions to \&riou
stakeholders. We feel that you need to do some mesearch on this. If you feel that you could gisesome
write-up on this, you may kindly pass it on to ughim a period of two weeks. We are seeking youniom on
this as we would like to frame recommendations aodclude the Report, so that we could go in for
amendments, wherever necessary.

| have given this briefing to you so that you coalitiress the questions raised. After you make your
presentation, hon. Members would raise certaintepres Kindly reply to them if it is possible to eplied
immediately; otherwise, you may note them down sadd a written reply to the Committee. That woudd b
very useful for us in formulating our Report.

With these observations, | would request Mr. PMalhotra, Secretary to make a presentation on the
Commercial Courts, Commercial Division and Comnaréippellate Division of High Courts Bill, 2015.

SHRI P.K. MALHOTRA : Sir, my colleague, Mr. Bhardwaj, who appearedoleethis hon. Committee last
time, and who is actually handling the day-to-dayrking of this particular legislation, is down witiphoid.
So, he could not join us today. Last time, he hadiena presentation, and whatever | am going tasdgy
would be supplementing the presentation which waderearlier, and also the reply which we have givahe
guestionnaire which we had received from the Sededt

Sir, before | make my presentation, | would dedlyi like to make a comment. | think, for the last
three years, | have been Secretary and beforatbat| have been coming before this hon. Commitiéeny
important questions are raised in this Committeevanenever | go out of this room, | go enlighteméth more
thought-provoking questions for doing somethingdyesind positive for the society, and it alwaygpbkehe and
assists me, and | must thank you for giving thisdkof opening remarks which you have made. Thdtyrea
makes us work harder and we are trying to do that.

Sir, so far as this particular Bill is concernédyould like to submit that timely and fair dispbsd
commercial disputes is the need of the hour. Mbsth® commercial disputes, especially of high valngolve
complex facts and questions of law. It is, therefofelt that there is a need to provide an independ
mechanism for their early resolution, which wilsalpresent a positive image to the investor wobldua the
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robust Indian legal system. Right now, it is sdidttwe are not getting good foreign investmentaachre not
able to make India as a commercial hub becauslkititfetion takes a lot of time. Therefore, thisoise Bill the
Government has brought before the Parliament, amathar is the amendment in the Arbitration and
Conciliation Act of 1996, for which the Bill is ued consideration and will be brought before the $touery
soon. These two Bills, clubbed together, indicde intention of the Government that commercial ulisp
should be resolved as early as possible so thaitniional investors get a comfort and the imadachvhas
been created in the outside world that litigatiaketss too long in this country, can be changed.

Sir, on the basis of 18&Report of the Law Commission, the Commercial Dorisof High Courts Bill,
2009, was introduced and passed by the Lok SabBadember, 2009. Thereafter, it was referred tadSthlect
Committee of Rajya Sabha for examination. With th&solution of the Fifteenth Lok Sabha, the saidl Bi
lapsed. The matter was again referred by the Gowenhto the Law Commission for further examinatiohe
Law Commission, in its 253Report, has again recommended the constituticepérate commercial courts at
the district level. Further, the Commercial Divisgoare to be established in those High Courts whaphe
ordinary original civil jurisdiction. It is also cemmended that Commercial Appellate Division beugein each
High Court to hear appeal against the judgmentbh®iQommercial Courts and Commercial Division of lttigh
Courts.

The Government has accepted the recommendations hyathe Law Commission in its 28®Report
and based on the recommendations of the Law Conamjshe present Bill is introduced. The structafdéhe
Bill is almost on the lines of the draft Bill as deavailable by the Law Commission of India.

Sir, the subject matter of the proposed Bill fallghin certain entries of the Concurrent List ireth
Seventh Schedule of the Constitution, such as Hritdy which provides for administration of justice,
constitution and organisation of all courts, exdépt Supreme Court and the High Courts; Entry-1Rwbeals
with civil procedure; and, Entry-46 which dealswjurisdiction and powers of all Courts, except $&vgpreme
Court, with respect to any matter in the Concurtéesit

Sir, | would like to highlight some of the salidistatures of this Bill and one is, of course, ashba.
Chairman has very rightly pointed out, with regaydhe definition of ‘commercial disputes’, and have said
broadly to mean disputes arising out of ordinaapsactions of merchants, bankers, financiers aatts, such
as those relating to mercantile documents, jointwe and partnership agreements, intellectualgutgpights,
insurance and other such areas as have been dfitiedBill.

SHRI P.K. MALHOTRA (Contd.): Then, we have also provided for the specified eaifithe commercial
dispute. It says that it shall not be less than@nee of rupees or such higher amount as may éscpbed. So,
it is not that we are fixing a limit. We are justifg a threshold limit of rupees one crore. Théeradepending
on the requirement, this threshold limit can bengjeal and it can be a higher amount than rupeesrone. The
specified value in respect of the subject mattedispute shall be determined in the manner as geavin
clause 12 of the Bill. Therefore, all suits, appeal applications relating to commercial disputethe specified
value are to be dealt with by the Commercial Coart€ommercial Division of the High Court. Commeici
Courts, which will be equivalent to District Courtre to be set up by the State Governments foettiee
State. However, in States where the High Courtdragnal civil jurisdiction, the Commercial Courhall be
established in respect of those regions over wttiehoriginal civil jurisdiction of High Court doe®t extend.
And here, | can give the example of Bombay wheréhin city of Bombay the Bombay High Court has the
original jurisdiction, but outside Bombay, therenis original jurisdiction. Therefore, the Commetdiavision
will be set up at the District level. Now, CommaicDivisions are to be set up in the High Courtscivtare
already exercising ordinary original civil juristiin. Commercial Division will have jurisdiction irespect of
territory over which the High Court has such oraifurisdiction. And so far as the Commercial Apai
Division is concerned, it shall be set up in a#t tHigh Courts to hear appeals against two orddtse-order of
the Commercial Division of the High Court, becatisey are enjoying original jurisdiction, and ordsrthe
Commercial Courts at the District level. Now, then@nercial Appellate Division will not entertain agivil
revision application or petition against any intedtory order of the Commercial Court including@der on
the issue of jurisdiction which can be agitatedydnl an appeal against such a decree. Appeal waulohly
against the orders enumerated in Order 48 of CRiGeaction 37 of Arbitration and Conciliation Actdaragain,
no other order. Sir, one of the important featuwéshis Commercial Bill is the amendments which are
carrying out in the CPC. The allegation is that #hasting procedure under the CPC is too lengtby, t
cumbersome and a lot of time is taken in disposabees. We are shortening that period; we aresireyithat
period, and if it successfully gets implementedespect of disposal of commercial disputes, quissibly, we
may think of changing the system or making outameramendments in the CPC in respect of other civil
litigation also in future. As of now, because comered disputes are very vital for the developmehthe
economy, we are trying to change this procedurefaBas disposal of commercial disputes is conakrtiee
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Commercial Courts are to be manned by specialipgthJudges appointed by the High Court from adtesca
and Judges with the demonstrable expertise andierpe in commercial litigation. Hon. Chairman maade a
point with regard to appointment of Judges in tlan@ercial Courts. | will revert to that point lat@rhat is
with regard to clause 5 of the Bill. The Commer&aiurt and Commercial Division shall not have jdigsion

to entertain and decide any suit in respect of whie jurisdiction of the Civil Court is barred wrdany other
law. Suppose a special Tribunal has been congtitotdeal with a particular issue, that Tribundl & dealing
with it and that dispute will not be coming befohe Commercial Court to have a streamlined proaeéurthe
conduct of cases in the Commercial Division andhi@ Commercial Court by amending the Code of Civil
Procedure, 1908, for those cases, so as to imghevefficiency and reduce delay in disposal of caruial
cases. As | have already said, Sir, my Additioredr8tary had last time made a presentation befidsehbn.
Committee on 18 May, 2015, and | am told that this august Comraittas visited various parts of the country
for soliciting views of the stakeholders. A questiaire was forwarded by the Rajya Sabha Secretamive
have already tried to give a response to that.ddfse, | will be responding in writing to the quess which
have been raised by this hon. Committee througthtite Chairman, but some of the suggestions whiote h
been given, | think, are worth consideration andah give my immediate observation to some of those
comments which have been made. With regard toefiaition of commercial disputes, our anxiety whattthe
definition clause should be self-contained and eéhglnould be no need to make a reference to any othe
provision of the Act or put it in a separate SchHedBut if this hon. Committee feels that that vii# a better
method of presentation, it is only a question @ffting, and not much issue is involved in thathé Committee
makes a recommendation, probably we will be williagonsider that suggestion.

SHRI P.K. MALHOTRA (Contd.) : Sir, you mentioned special dispute resolution ma@ism for commercial
disputes. As you very rightly said, in common packs, we say that there are civil disputes or crahitisputes.

| think the time has come when there has to beragpaecognition for commercial disputes because it
constitutes a major chunk of it and a lot of revemuinvolved in such disputes. It is felt thatpas the existing
procedure, the time taken to resolve the disputbset give confidence to the international invast Unless a
special mechanism is prescribed for resolutionhesé disputes, we would not be able to see grawthe
economy at the pace we want to have.

Sir, you talked about uniform court fee structurerould draw your attention to the fact that theido
fee falls in State List. Earlier my colleague midtave drawn your attention to this fact. Entry &dfically
provides for it. It says, “Officers and servantstioé High Court; procedure in rent and revenue tspdees
taken in all courts except the Supreme Court"alisfin the State’s domain. | remember hon. Chairmaased
this point earlier probably when we appeared befoeeaugust Committee with regard to Demands fenGr
relating to the Ministry of Law and Justice. We dame work on it. If | have to share my personalwil am
of the view that the cases under the Negotiableunmgents Act or commercial disputes where thereparées
which are in a position to pay the amount, theyuthdbe asked to pay more in case they want toesttd
dispute. But then you have to create a class aittjnwthat class, you have to see whether that beélla
justifiable classification under the Constitutiéithen the Constitution itself provides that it identhe State’s
jurisdiction to determine it, we have to see whetive are competent to lay down fee for the settletnuod
commercial disputes. We are deliberating over tiheses and we have not yet come to a definitelasion on
these issues.

Sir, you raised a point with regard to clause 5 Anitle 233 of the Constitution. Sir, your poirg i
valid and | take note of it. In fact, we draftedstitlause as per the recommendation made by the Law
Commission of India. But our intention was veryatleWhatever appointments are to be made, theybaill
made as per the provision of the Constitution. Ewéth regard to commercial divisions, the appointinef
judges will be made as per the procedure laid diovthe Constitution. But it is only about the questof their
posting. When we deliberated over it in the Law @ussion, we thought that the High Court would pigk
only those district judges who have an aptitudevwkedge, inclination and also the idea as to hodeal with
the commercial disputes. Only such judges will losted to these commercial divisions either in tistridt
courts or in the High Courts. Since you have toveaut for them a specific jurisdiction from otlegurts, there
is a need for this legislation. Otherwise, one alavays say that even under the existing systenmimihe same
district, one judge can be asked to deal with taroercial matter. Or as we have service matter Bendax
matter Bench in the High Courts, similarly we caavdra Commercial Division Bench there. That is {idss
But when you are carving out a jurisdiction fronhert courts or other divisions of the same Dist@ourt and
you have to decide their pecuniary jurisdictioroatben probably it is necessary to do it only Bgva. It cannot
be done by an administrative order.

Sir, with regard to pecuniary jurisdiction and meigticularly with reference to the Delhi High Cour
Bill, which was recently passed by the House, letmmake a small submission. As we have already #ail,
jurisdiction is not sacrosanct. We have laid dotva limit of one crore rupees. It can be made mioaa that
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depending upon the number of cases pending befyr@articular court. It is only with regard to tfiee High

Courts that a difficulty will arise where they agmjoying original jurisdiction. In respect of allé other High
Courts, they have appellate jurisdiction only. Bagre would be no conflict here because a comniadispute
has been specifically defined in this legislatiBo. far as pecuniary jurisdiction in respect ofcalil matters is
concerned, that has been decided under the Dedii Eourt Act.

SHRI P.K. MALHOTRA (Contd.): So, even if jurisdiction of Rs.2 crore remaineer#) that is with regard to
all other civil matters. But when it comes to comai@ dispute and if a dispute falls within the idéfon of the
"commercial disputes”, the provision of this pautar Act will be applicable because it prescribespacial
procedure for settlement of the commercial dispitgghe Commercial Division of the Bench of the Hlig
Court, as well as, at the District level.

Sir, | will read the definition, which itself prales specified value in relation to a commerciabdie, which
shall mean the value of the subject matter in retspiea suit as determined in accordance with sect? which
shall not be less than Rs.1 crore or such highlelevas may be prescribed. So, this provision has beade in
the Act itself.

Sir, you also raised the issue with regard toftimetioning of some of the Tribunals. Of coursemiy not be
directly relevant to this Bill, but once we arekiaf of the whole judicial system and dispute rasoh that
becomes relevant. Sir, | am happy to share withlibn. Committee that the Government is alreadgidening
merging these Tribunals and reducing their numWérerever the Tribunals are working, dealing in shene
field, probably, there is a proposal for convergen€ these Tribunals so that the number can beceztjuand
the infrastructure available for these Tribunals ba clubbed. For the purpose of uniform serviged@@ns of
the Members of the Tribunal and Presiding Officefshe Tribunal, this hon. Committee has alreadyegia
report which is under the consideration of the Mfiri of Law and Justice. In this regard one thougbtess
which is going on is uniform service condition, igers and putting all Tribunals preferably under bfiristry

or the Department of the Government of India st éasy access to justice can be provided to tigadits. That
proposal is under consideration. | think shortlywit come out with a suggestion in this regardalSir, with

this small presentation, | hope | have tried toldeith all the issues which have been raised by hba.

Chairman. | will be sending a detailed reply totaise questions within the time given to me.

SHRI SUKHENDU SEKHAR ROY : While going through the replies given by the Diypent in response to
the questionnaire sent earlier, | find that in yef@ question No.3, whether it would be advisaldetovide
original jurisdiction to all High Courts to try canercial disputes beyond a specified value -- teeliae of the
reply and | quote -- "25% Report, the Law Commission has not favoured sugtoposal’. My question,
through the Chairman, to the learned Secretary,Ni&dhotra, is whether the Law Commission has deith
the matter at all. After deliberating on the mattdrether they have disfavoured such a proposas isha small
query. This is number one. You may reply now oerafards.

Number two is in regard to video conferencingiliag of suits and audio-visual record of the predmgs. We
know that the main objective of this Bill is to dase of commercial disputes as quickly as posgidéping in
view the change in the commercial world and thallé@mework all over the world. Keeping that innahj this
Bill has been introduced. Now, the reply is tha Supreme Court is looking after this. PossiblyDepartment
is not in a position to make a comment on thatfs®@as my knowledge goes, the Supreme Court isthogokfter
the introduction of e-court in all the High Coudsd gradually in the District Courts. So far as ththeme is
concerned, | have been told that the Supreme @olooking into it. Now, the question is whethembake this
Bill suitable for quick disposal of the commercitisputes; and whether it is advisable to introdieee-filing,
video conferencing and audio-video recording indbmmercial courts. | want to know whether the Cattaa
should suggest like that. | want to know the vidwthe Department on this.

SHRI SUKHENDU SEKHAR ROY (Contd.): The third question and the last one is that, as kave
mentioned about certain institutions or the tridenthey have a separate entity and the civil soar¢ barred to
deal with the cases entrusted to the tribunalstlieeDebt Recovery Appellate Tribunals, the SEBbmals,
the Appellate Tribunals, the Competition Commissiett., etc. Now, my limited query is: What is thasition
in regard to the BIFR and AIFR? | want to knowhgy continue to do whatever they are doing nowher t
disputes pending before them will come automatidallthe commercial divisions. Thank you.

SHRI P. K. MALHOTRA: Sir, may | respond to the third question first? f@o as BIFR and AIFR are
concerned, already a new Companies Act has bearteehand the functions which are being performed by
BIFR and AIFR are being transferred to the Naticdbampany Law Tribunal and the National Company Law
Appellate Tribunal. Since, there is a specific fgmn in the Companies Act dealing with this parkie issue;
probably the jurisdiction with regard to those aséll remain under the Companies Act with the NCafid
NCLAT.
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CHAIRMAN : There is a sunset clause also there to see thatevier cases are filed will be transferred and the
cases have to be filed before the company cotetmember there is a sunset clause.

SHRI P. K. MALHOTRA : Sir, | will look into this because whatever | wasmembering, | just shared that
with the Committee

CHAIRMAN : Yes, there is a sunset clause.
SHRI P. K. MALHOTRA : Sir, | will look into and come back to the Comiaé.

SHRI K. T. S. TULSI: | refer to your answer to question No. 7. You memtid that the draft Bill submitted by
the Law Commission in its 253rd Report, the intemtis that judges for commercial courts shall beseim from
amongst the existing judicial officers, which medhat the strength of the judicial officers for teg with
criminal cases will be further depleted and it wiisult in corresponding greater delay in the dispmf
criminal casesl want to understand what, according to the Govemtnthe highest value of the Constitution of
India is Is investment environment and speedy resolutiomashmercial disputes going to enjoy a higher
priority than liberty of individuals? Almost 70 peent of the Indian prison population consists ondertrials
and many of them served out the entire sententiegsinh prison waiting to know whether they are lyuor
innocent. We need to divert more judges for dealiity criminal cases rather than further starvingm of the
availability of judges. What is the higher prioritpder the Constitution of India? | want to knowtth

SHRI P.K. MALHOTRA: Sir, | am happy you have raised a very, very validstion. Rather, | was expecting
this question from your goodself. So far as sepagatision for the commercial disputes is concerdetime
make it clear, Sir, even as on today commercigludes are being disposed of by these Judges onlga®ing

it out, the only thing is that suppose in each €there are two cases or five cases or ten cas@sal those
will go to one particular person. This number wémain the same; Judges are the same; cases aentiee
They will be filed in the same way. You are sayihgt personal liberty is not important. Persoragity is also
equally important. But here in one District, tharid be only one Judge.

SHRI K.T.S. TULSI: Liberty is the highest prerogative of the Consititw according to the Supreme Court and
we are not satisfied with saying that it is equaihportant. Liberty of an individual is most prego- life and
liberty. We can't equate commercial disputes withright of life or liberty.

SHRI P.K. MALHOTRA: There cannot be two opinions on this particulaués that personal liberty is
sacrosanct and more important. And so, for tha,ishonly one judicial reform which is coming. Witegard to
criminal justice system also, the reform processejgarately underway. The Law Commission itselbéking

into this particular aspect and, | think, the Laan@nission is working on this and even with regardisposal

of criminal cases, | think, administratively manmyés the Government takes measures, which, of epuiam

not competent to comment on that because all tmosasures are being taken and administered by the
Department of Justice of the Government of Indiaybe, if further details are needed, Departmeritustice

will be in a position to comment on that. But o thasis of the little input | have, | said thaisithot an area
which is being neglected. It is being looked intparately, not only by the Law Commission but bg th
Department of Justice also.

MS. ANU AGA: | am not a legal person, but | just want to knowhuouch is the time period taken to dispose
of commercial disputes and if we introduce thid,Bily how much this time period will be reducedvdnt to
know that. Secondly, it upsets me that the Goventrdecides to bring this Bill to facilitate foreigmvestment.
What about Indians who are suffering for long aaslMr. Tulsi said, in criminal cases languishingaiit? So,
don't we mobilise ourselves to serve the Indianrmomity better than to facilitate the foreigners? e, that
seems not a good reason to do this.

SHRI K.T.S. TULSI: You have mentioned table 2.7, the exact periodrtd&r civil cases. But | don't find the
table in the papers given to us.

SHRI P.K. MALHOTRA: Sir, | think we had annexed a copy. If it is no¢re, maybe, | will send it again to
the Committee. It can be circulated. But while @ealwith this particular aspect, the Law Commissidrindia
in its Report has mentioned about the pendencymingercial disputes in High Courts with originaliggiction
and it has given the data of these cases. In Myrttiminumber of total civil suits pending was 6,@81on 31
December 2013. Total number of commercial dispptsding was 1,997 which constitute 32.83 per dant.
Kolkata, the total number of civil suits pendingsas$ 932, out of which, commercial disputes wer&3,3vhich
constitute 77 per cent of the total disputes.

94



MS. ANU AGA: Sorry, my question is not how many disputes amdjpg or how many disputes are there.
How much is the average time taken to disposeet#se and with this Bill how much do you hopeeiuce?
That is my question.

SHRI P. K. MALHOTRA: That was the next issue which | was coming to dftes. In the Bombay High
Court, as | said, there were 6,081 cases. There wa&ses which were less than two years. Dependgasy
1,268. Between two and five years, it was 1,268wBen five and ten years it was 1,159 and more tean
years, it was 2,386. Similarly, in Kolkata alsd®, was the total pendency, out of which 787 cuits were
pending for less than two years. Between two arelyiears, it was 800. Between five and ten yearnsé 1,320
and for more than ten years, it is 4,025.

MS. ANU AGA: Can you give the figures for criminal law cases?

SHRI P. K. MALHOTRA: Well, | don’'t have the figures right now with me tivat, but | think the situation is
almost identical even with regard to criminal laases also and, Madam, my respectful submissi@s issaid,
most of the time this pendency is because of praeddielays also and by prescribing another quiskabal
system, we are changing the procedure of CPC alsme$olution of these commercial disputes and, szd,
my personal opinion is that in case it becomesessgfal in commercial disputes we will try to implent it in
all other civil disputes also. The other issue, Btad which you said was with regard to the inteoval
commercial disputes. This law is not only applieabd international commercial disputes; this lawWl Wwe
applicable to the Indian commercial disputes.

MS. ANU AGA: You, in your justification said that you want fagaiinvestment. Foreigners are not investing
because judicial system takes a long time. So, etesgurred by foreign investment rather than helpar
Indian citizens. This is my concern.

DR. A. SAMPATH: Sir, while associating with some of the queriesediby Shri Tulsi, | would like to get a
clarification on one point. Whether | am in favarl am not in favour is a different question. Tdheestion is,
suppose we are going for commercial courts to @tfaaeign investment. Will the Indian investorsalget the
same preferential treatment in those countries? téke be any reciprocal arrangement in that? Yeesimply
opening the doors and windows under the guiseviieaare inviting more and more foreign investmeritthe
same time, we are not getting that type of treatnadanoad. | think Chairman might remember that \ad h
certain discussions with some of our CMDs of nalised banks and insurance companies. In certdionsa
we are not treated at par with their own companidgen there is a dispute between the Indian coragaamd
foreign companies. They are not in a level playietyl when they engage in a dispute and when tipgyar a
dispute redressal mechanism in that country. Thisne point. The second point is regarding CPCI iiMile
advisable or will it be constitutional? We are antieg some provisions. If not amending, some relarais
being done for the time limit, the minimum time tlsan be taken or the maximum time that can bentdkéhe
Bill is being implemented as a law and if that bmes an enactment, will that type of difference tmra? This
is entirely a civil dispute, but this is considerasl a commercial court case because of the voldmeoney
involved in that and this particular court has tjugisdiction. But other civil disputes will be reiming. Just like
you will have a particular type of justice for sormpeople or some companies or some corporates oe som
industrial houses or some business houses, | widwdto know whether there can be two typesmaddus
operandiwhen we adopt the provisions of the CPC.

DR. A. SAMPATH (contd.): Is it constitutional? Please clarify that alsoy féar is that this will definitely be
viewed as an infringement upon the right to appnahe court. One is getting one type of justice andther is
getting another type of justice. Delay also happ&hsneighbour is able to pay more, but | am ndeab pay

that much. What will be our option? Thank you.

SHRI P.K. MALHOTRA: Sir, | would like to make it very clear that thigliBleals with only settlement of
commercial disputes and it does not deal with itmesit as such. That is one area which is goverryed b
different principle of how the investment will coraad from where. Once investment comes into thisty --

| am not talking of international investment; | aatking of commercial disputes -- commercial digphas got
a much larger connotation as compared to intematimvestment. Sir, international investment iyamne part
and probably that has been highlighted beyond &cptar limit. This Bill is more particularly to ge a quotient
to the foreign investors. That is not the idea. e is settlement of commercial disputes as atipadly as
possible. So far as having a separate procedurseftiement of commercial disputes in comparisontteer
civil disputes is concerned, | think, it is a reaable classification which will stand the test orusiny by the
courts of law. This is what my impression is, Sir.

SHRI (ADV.) JOICE GEORGE: | have read the answer to Q.No0.6. As per cladsefthe Bill, the matters
coming under the jurisdiction of the particulabtmals of the Recovery of Debts Due to Banks amduiial
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Institutions Act, the SEBI Act, etc., will not comander the jurisdiction of the Commercial Courts or
Commercial Division. If you read appeal provisiarfsthe Bill, Clauses 13 & 14, according to Clause all
appeals from the Commercial Courts or Commerciadidiins will go to the appellate division of thegHi
Court. As per Clause 14, the appeals arising otlie@brders from the appellate tribunals will gahe appellate
division of the High Court. All orders arising oot the tribunals constituted under the special Alike SEBI
Act or Recovery of Debts due to the Banks and Fiignstitutions, etc., will go to the appellatatizority. In
other cases, the orders of Commercial Courts orr@ertial Division of the High Court will be straighway
appealable before the appellate division only. Afram tribunals, the litigants will lose a forunfi litigation.
That will create some constitutional issues. Théylase a forum.

SHRI (ADV.) JOICE GEORGE (Contd.): In other cases, they will get a further forum togéte their
grievances. | think this will offend the very schewf our Constitution provided under Article 14arh afraid,
this may lead to some other litigation, and thi# fimally end up in prolonging the matter befoteetSupreme
Court or High Court for deciding this particulamstitutional issue.

The other thing is, here we have proposed amendiomehe particular provisions of the CPC also. As
per the scheme of the present Bill, it is onlytfee Commercial Courts and Commercial Divisionaml &fraid,
we cannot amend the CPC only for the purpose sfghirticular Bill alone. Under this Bill, we arefithing the
commercial disputes on the basis of certain pecynigisdiction. So, if a dispute is below Rs.1 mrothen, it
necessarily has to go to the Recovery Tribunalrgr @ther tribunal or some other forum. If it is a&bathe
particular limit, then, it will come before thes@@mercial Courts and Commercial Divisions. Herayéf are
making a particular mechanism under the CPC alsdhi® purpose of speeding up all these proceedings
making specific amendments to the CPC, then, tlihgiso offend this particular scheme of our Catgion
provided under Article 14. So, | wish to get sortaifications on these two issues.

SHRI P.K. MALHOTRA: Sir, responding to your second question first,imkhthis is not for the first time
that a special procedure is being provided foridgalith a particular type of dispute. Even in dirial law
also, Sir, you may be aware that to try certaimosisroffences, special procedure is prescribed stailarly,
here also, for resolution of commercial disputesiesiated procedure is being provided. | think il wtand
judicial scrutiny. That is my response to your sgtquestion.

Sir, with regard to your first question, my immaigi reaction will be, of course, | will look intbat,
but the provision is very clear. So far as thelesegnt of commercial dispute is concerned, thak lvél done
either by the Commercial Division at the distriet¢l or the Commercial Division in the High Couthheve they
have the original jurisdiction. It is only when tlappeal comes, at the appellate stage, certainnalb are
covered, i.e., instead of going to the normal betted appeal against the decision of this Tribuvilllie to the
Commercial Division. That is the only distinctiomieh we are trying to make.

SHRI (ADV.) JOICE GEORGE: There also the structure is there, i.e, TribuAppellate Tribunal, and then it
goes to the Appellate Division. In all other caseis the Commercial Courts or Commercial Divisagither at
the district level or at the High Court level, thatraightway we will have to go to the Appellat&/iBion. So,
one forum is lacking there. We will lose a foruntlire case of Appellate Courts and Appellate Divisiol hat
is my point.

SHRI P.K. MALHOTRA: Sir, | don't have the relevant Acts before me rigbtv, but from my memory, what
| recollect is, in respect of all the six Tribunathich are mentioned here, as on today, againgtriter of these
Tribunals, appeal lies directly to the Supreme €adbir, in respect of the Competition Appellatebimal, in
respect of Debt Recovery Appellate Tribunal, irppext of Company Law National Appellate Tribunal...

SHRI (ADV.) JOICE GEORGE: In the case of the Debt Recovery Tribunal, theeappes to the High Court
only. | don’t know about the other cases, but haary sure about this case.

SHRI P.K. MALHOTRA: But, Sir, for sure, | remember, so far as the SgearAppellate Tribunal and the
Telecom Disputes Settlement Appellate Tribunalcangcerned, the appeal lies to the Supreme Court.

SHRI (ADV.) JOICE GEORGE: About the Debt Recovery Tribunal, | am very sure.

SHRI P.K. MALHOTRA: Sir, | will look into these aspects because | amnveoy clear on that. | will respond
to it in my written reply.

CHAIRMAN: | would like to add here one thing. You are corrgctsaying this. On the question of writ
jurisdiction, there may be some cases and questibasefore, the pending cases will be transfetoethe
Division Bench, according to Clause 14. But, adyjas he said, you have already created a tribsystem for
all these six items. Already, an original juriséict is there with the forum, and, then, there ipes to the
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appellate forum. Then, your Act says that the appma be preferred by an SLP or any such meang.i3lome
channel you are allowing it. Actually, the thing m®w you are creating another District Court also.

CHAIRMAN (Contd.): When a District Court is created on the basisexfupiary jurisdiction, whatever the
limit at present is, matters of Rs.1 crore and abwl be initiated only in the District Court; thevill not come

up before the tribunal system which you have ctutstil. Is it the case that you want to segreg&tel ke
meaning of clause 14 is to segregate. That maltelew rupees one crore, which are coming before the
Tribunal system, are going to be dealt with by thasnit is and matters above rupees two crores gaill
according to the newly created Commercial Courtesys a three-tier system, that is, number one &ridi
Commercial Court or the original jurisdiction; nuembtwo is Division Bench and, then, it will go td,
necessary, SLP, the Supreme Court. A small clagieig. That also has to be resolved. Because, ondess,

the entire Tribunal system will be abolished in doerse if clause 14 is in existence.

SHRI P.K. MALHOTRA: Sir, I will give a written response to this.

SHRI K.T.S. TULSI: | have a serious apprehension about the factthigaConstitution gives the power for
creating different benches and allocation of bussrte judges, to different benches. Now the powéne Chief
Justice, which is a Constitutional prerogativesasight to be restricted by telling the Chief Jestleat for these
kind of matters, you will create another Divisiowwe are telling him what is of greater priority thet
Government of the day, priority not of the congittoal values, but priority of attracting investreforeign
investment, in particular. The question really@sn the Parliament tell the Chief Justice that ihisow you
will have allocation of business? This really cormeshe domain of allocation of business -- sepaditision,
same judges, but they will hear a set of caseswBa@re taking away the discretion of the Chietidaswhich
is vested in him by the Constitution, and, the iBarént is trying to allocate business inside thghHCourt. Is
that permissible?

SHRI P.K. MALHOTRA: Sir, my understanding is, constitution of a ConurarBench by an Act of
Parliament will be akin to constitution of Spedidnches for trial of criminal cases like we havel €aurts, we
have Special Courts for trying cases under foodtaddion and we have Special Courts for tryingy, sape
cases. It is akin to that only. By an Act of Parlent, as we are doing it under criminal laws, sinlyl we are
doing it here also. According to me, this is pesitike under the Constitution.

SHRI K.T.S. TULSI: But that is in consultation with the High Court.
SHRI P.K. MALHOTRA: Sir, here also, it is in consultation with the HiGourt.
SHRI K.T.S. TULSI: Here, the Parliament is laying down a law.

SHRI P.K. MALHOTRA: Sir, the Commercial Division will be constituted ¢onsultation with the High
Court only. That is what clause 5 says. As | s&iil, clause 5, probably, needs to be a little bdrafted,
because it sends a wrong signal. It says thatggbappointment will be done by the High Courtwlll not
be done by the High Court; actually, the posting be& given by the High Court. There may be a nfeda
little redrafting of that particular section.

CHAIRMAN: Actually, what | could understand from his presdion, Mr. Tulsi is saying that the High Courts
have got the mandate to allocate the businesseaf dlwn courts, but now Parliament is making. Ifsitthe
commercial nature of cases, you allocate for tretgthated judges. He is not asking about the Dis@amurts.
He is asking about the High Court rules of businbesv to allocate the cases to a particular Juelge, That is
the work of the High Court. Already, the Supremau@das started working on that.

SHRI P. K. MALHOTRA : Sir, | draw your attention to clause 4 of thel Bithich says, "the Chief Justice of
the concerned High Court shall nominate such nurabdudges of the High Court as required to be dsidd
the Commercial Division or Commercial Appellate Bien of such High Court."

SHRI K.T.S. TULSI: It says, 'shall nominate'. So, there would bé&ection from the Parliament.
SHRI P.K. MALHOTRA : Sir, it is the Chief Justice who would be doitg i

SHRI K.T.S. TULSI: It is 'shall nominate'. The position of the Chieftice has been whittled down. You say,
"the Chief Justice 'shall nominate' such numbelualges...".

CHAIRMAN : The information that we have got is that the 8opr Court has started allocating cases of
commercial nature to a designated bench from Jilpriwards. Similarly, wherever the Committee went, i
could informally meet the Chief Justices of the iHiQourt. They told us that they have started wbkk, the
Kolkata High Court, the Hyderabad High Court, andos. All High Courts have said that they have adre
allocated cases of 'commercial disputes' to aquéati bench. This is normally the duty of a Chie$tice. My
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senior friend here has asked as to why you weftatdig to them by way of an enactment and a promisas
you rightly quoted, in clause 4. Why have you indd clause 4? Am | correct, Sir?

SHRI K. T. S. TULSI: You are absolutely correct. That is exactly whatinted to know.

SHRI P. K. MALHOTRA : Sir, even in my initial submission | have said, far as the High Court is
concerned, constituting a separate division byGhief Justice himself may not be a problem. Whem gome
to the districts, if you want, say, in Thane didtof Mumbai, just one District Court handling abmmercial
disputes, can that be done under the existing lgatework? It can't be done, because each cowrtaha
territorial jurisdiction. As per that territorialijisdiction, if a commercial dispute arises witivat territory, it
would go to a particular District Judge. You cardiminate one District Judge for handling all thepdites at
one place.

SHRI K. T. S. TULSI: Let us not deflect the debate. The question @& the Parliament dictate to the Chief
Justices of the High Courts that they shall nongirtaese many Judges for this particular activiti@r€ is no
law till now which tells the Chief Justice thatdhs how they would constitute their benches. Hnsabsolute
prerogative of the Chief Justice. It will be foretfirst time that the Parliament would be interigriwith the
discretion of the Chief Justice. Please examire this going to raise a constitutional issue.

SHRI P. K. MALHOTRA : Sir, | would revert back to the Committee on thiwould file a written reply.

CHAIRMAN : What we could understand from the Bill is thauywant to have a separate fast track system
parallel to the present High Court and District @swsystem. But what about the constitutional meeRiave
have a separate fast track system, but it is ircdimérol of the High Court. This is the way you &eking at the
issue. If it is so, then tell us that is the way yeant to do it. To give you a simple example, whenvisited the
Kolkata High Court, Mr. Roy wanted to take us te #hncient building. We visited the place along vitib
Judges. The ancient building was totally hiddertheymodern structure of an elevator. The old stmectould

not be seen at all from our side. Similarly, yowshwito have a fast track system. Just as you havd dp
Expressway, where you have six and eight lanesyant to have a fast track system for commercigputies.
You feel that China's investment is going down aimte there is no dispute resolution system thbey; are
shifting to India and so, we have to provide thd&inds. You are thinking on those lines. But do yeant to
have a separate system just like a fast track caith is already in existence, by way of recomdaions of

the Finance Commission? Under the Twelfth Finanoen®@ission you have made a separate provision for
criminal jurisdiction, for cases to be disposedyfa fast track court, by appointiregl hocJudges. The hon.
Law Minister, two days ago, gave some statistiggngpthat about three lakh cases were disposed didfast
track court system. We would like to have thosaitketoo, so that we could quote them in our Reaet you
intend to have, just like fast track courts, a caraial court system, which is not away from thestitational
mandate for a High Court, with jurisdiction of segeion and control of the court system? At the eaime,

you want to design a new architecture, besidesitgle Court but under the control of the High Court.

CHAIRMAN (Contd.) : This is how we understand this Bill in a compnetiee way. You are stating that the
Judges will be out of the present District Judgés Wwave some proficiency on a particular speciféed They
will be selected by the High Courts and they wid Hesignated in the District Commercial Courts,, but
unfortunately, what you have mentioned in claus®) 5égarding qualifications is not like that. It tsking
Judges from the Indian judicial system and fromvamgre they can nominate a District Judge. Thereidieel
that you want to bring some hybrid type of syst¥mu don’t want to touch the existing system, butha same
time, you want to have a separate architecture lighwyou want to test it as to how fast it can ghis is the
way we could look at the clauses in which you grec#ying the qualification for the District Comnoél
Court Judges. As the hon. Member correctly saidlanse 5, you are giving a certain direction te @hief
Justice of the High Court that he has to constidivision Bench. In that way, it goes on. Kinddyl us if it is
like that. Then, we have to look at it from thagken We cannot mix both. Already, we have mixed ynaihthe
things. When we were taking evidence of some jatlizificers and also the Registrar of High Coutttey said
that it should not be made as a professional grdingy wanted to have a general pool of Judges to be
appointed, selected by the High Courts as Comnietmarts. The other way of selecting the people ah®
professionally practising subjects like intelledtpaoperty rights was not acceptable to them. Tikidhow
different opinions are coming up. That is why, we asking you if you are having that thinking, thvea have

to look at it through that lens also and make thpd®t properly.

SHRI P.P. CHAUDHARY: We know that 838 lakh cases are pending undetid®ed38 of Negotiable
Instruments Act. It is a rough figure. You are saythat you want to include them as commercialudsg but
there can be a problem with respect to the validftyhat provision because of non-examination &f dtther
provision of the Act. | think, in this case, as peticle 14 of the Constitution of India, no doubiscrimination
can be made, but only a reasonable classificatiggermissible. So far as all the cases under 3et88 are
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concerned, they constitute a class distinct froneotlasses. So, | don't think there will be anglpem. Out of
2.80 crore cases, 38 cases are arising out 0bset88 of the Negotiable Instruments Act. So, yan see as to
how this modality can be adapted to include th@ses under the jurisdiction of the Commercial Gourt

Secondly, you mentioned about the investmentkinkta figure of 186 has been given somewhere.
India ranks at 186 out of 189 countries in the gate of ‘enforcing contracts’ in a report titled dihg
Business, 2014’ by the World Bank.

SHRI P.P. CHAUDHARY (Contd.): | think not only the commercial matters but thersp@ who is
investigating it in the country can also be subjedhe criminal offences of civil nature and &lése. If we are
addressing only one part of that, only the comnaétispute, and we are not addressing the criniavaland
civil law, it may create an imbalance because ms®ffence is committed, looking at the presenhate, how
much time it will take to settle and adjudicatetthg the court. Apart from that, as other learneehibers have
also stated, in our country, why are we puttingdtiminal courts at back foot? They should also eahthe
forefront and they should also be taken along with. So, this move is a good move but, at the same, we
cannot ignore the civil and criminal courts. We aleo required to examine these courts along with t
commercial courts. Somewhere it is stated thatlith@ an improvement on the existing system ofleatent of
commercial disputes. But improvement of what petage? | think we don’t have any evidence to thfeaf
that how much improvement will be there. So, if eveate the commercial courts and, at the same thees is
not much improvement in the infrastructure createall of a sudden it cannot be created; it wikeayears to
establish these courts -- we will be at the samiatpdelay in disposal of cases and all that. Bathay and
quality of judgement are a problem in our countsyom today. Delay is attributed to so many reasons
quality is also attributed to so many reasons.hatgame time, in various fields, like science,aagispecialties
are there. But with respect to the Judiciary, s@falawyers are concerned, you can have speddatizewledge
of a particular branch of that law, but so far essling officer of the court is concerned, we doatuire that.
A High Court Judge, if elevated from the Benchladl time he practices under the Constitution dfdnlf he is
asked to sit in the criminal jurisdiction, qualidy judgement will also be affected and, at the séime, delay
will also occur. So, is there any proposal with @@vernment that along with commercial courts westnaliso
have the civil and criminal courts? The personsitathe specialized knowledge must be there. Rigimh the
commercial court and district level to High Courtdato Supreme Court, all these three streams showmld
horizontally. In that case, we can reduce the datal; at the same time, we can also have qualitydgement.

Two Acts have been referred -- Section 18 of theoRery of Debt Due to Banks and Financial
Institutions Act, 1993, that is barred, and anotBeCompetition Act, 2002, no civil court has jdistion. So,
once you bring in the commercial courts, is themg proposal with the Government or is the Goverrimen
thinking that the necessary amendment is requrdzktcarried out in these Acts so that the commakcaiurts
may have jurisdiction with respect to these matitse?

Finally, I will talk about the uniformity. We hawaready given the recommendation in respect of Delh

High Court with respect to uniformity. | fail to darstand why we have created this British time inal
jurisdiction in the High Court. What is the probféi/hy cannot the uniformity be created? SupposBegihi,
original jurisdiction of High Court is there and &he District Courts situated in Delhi are not imgythe
original jurisdiction. But if you go to Noida, Ghiabad and Gurgaon, the courts have the origin&diation.
So, for how long will we create this dichotomy? Wihee are creating commercial courts, at the same, tive
have to revisit this aspect of the matter that whgse High Courts must be having the original dicigon.
There must be uniformity of the jurisdiction.

SHRI P.P. CHAUDHARY (CONTD.): As far as court fee is concerned, we think the@wam incurred in the
litigation would be recovered as court fee. Yoweredd to the Schedule. Without amending the prowisif the
Constitution, you cannot do it, because the jucisoln is with the State Government. How can we Ikesthis
controversy? Once we create the Commercial DiviBenches and, at the same time, decide the coayt fe
there will be another problem. How can we addreemf

SHRI P.K. MALHOTRA : Sir, judicial reform is an ongoing process. Ire thast also, amendments were
brought when ADR was introduced, when special muwvere introduced and when speedy trials were
introduced. It is an ongoing process. Setting ug@mmercial Division Benches for settlement of caeneral
disputes is also a step in that direction. So faredorms in civil and criminal laws are concerntitise are
being looked after separately. As | earlier suleditthe Law Commission of India is looking into #réminal
justice system reforms. When its report is receivadybe, the concerned Department will be takinmg od it.
With regard to other civil disputes, | have earBabmitted the changes that we have brought héereTshould

be a timeline by which the reply should be fildtk frguments should be completed and the judgesheunid

be given. Once we feel that it has worked succégsfuaybe, we will incorporate it for other dispstalso in
the CPC. But it will depend upon the successfulkigy of this legislation. | think this is an onggimeform.
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This is just one area where we have come out \kighréform. With regard to other areas, reforms Ihegn
brought in the past and they will be brought infilitire.

SHRI P.P. CHAUDHARY : You are providing this provision of time-limit falisposal of cases. We have seen
that in some cases when the Supreme Court dir¢lstedhe matter should be decided within this timet,
those matters could not be decided within that {imé. | am citing Article 226 (3) of the Consttion. If any

ex parteinterim order is granted by the High Court, thehds to dispose of the application within a perdd
fourteen days. But it never happens that way. Somastit is not even done within fourteen years. Yaoa
providing it in the law without any consequencebleTprovision is given in the Constitution that #shto be
disposed of within fourteen days. Why don’t thegpdise them of within fourteen days? There may beyma
reasons. It may be because of paucity of judgésammuch burden on the judiciary. Providing it lire taw but
not providing the mechanism to dispose them oflduits incompatible. We can provide it in the laBut the
implementation part is equally important.

SHRI P.K. MALHOTRA : Sir, the hon. Members are not only people’s regnéatives but also senior
advocates. | would like to be guided and enlightebg them. There is a division of power between the
legislature, the executive and the judiciary. H@m eve ensure that the time-limit given in the lavenforced?
What is the best way to ensure that the time-limiescribed under various legislations are enfdtced

SHRI K.T.S. TULSI: The easiest thing is to prescribe a period. Tapr&sentation of the People Act says that
the election petition will be decided in six monthsis not decided in six years. The Hindu Maraa§ct says
that the matter will be disposed of within six mwtlt is not disposed of within six months. Yosahave the
experience. Laying down the time-limit means naghifio think that we have laid down the time-limitdanow
the cases will be decided like that; it is not gpia happen.

SHRI P.K. MALHOTRA : Sir, at least, it has a persuasive value.

SHRI P.P. CHAUDHARY : There are two things. We ignore them every ti@ee is laying down the time-
limit and second is its implementation. We are veopr in implementation and we never think abouwe
never visualise it. No infrastructure is createde¢e how time-limit fixed by a law can be implenesht

SHRI P.K. MALHOTRA : Sir, as far as infrastructure is concerned, mkha lot if improvement has been
made.

SHRI P. K. MALHOTRA(Contd.) : My information is in Delhi in District Courts Jgds don't sit after 12
o'clock saying that they do not have pending casgsthem.

SHRI P.P. CHAUDHARY: That is mismanagement. It depends on court tortcathat is why case
management system is not available properly. lésase pending for the last 25 years, how can shgythat
they do not have cases before them?

SHRI K.T.S. TULSI: If you file a case under Section 138 today intDethe first hearing will be after two
years. Case under Section 138 was sought to besgidpof on second hearing. The realities are @ifterThe
Judge is running through his cause list withouspagsany meaningful order.

CHAIRMAN : Actually, | want to attract your attention to two three issues. Actually Mr. Joice has taken up
the issue of clause 14, the Debt Recovery Appellataunal. "An appeal or a writ petition filed inHigh Court
against the orders", it covers the debt recovedy Appellate Tribunal also. When we examined thekbes)
they told us that under the existing system thetBRezovery Tribunal and the Appellate Tribunal aarking
very well. But when you are making jurisdiction fitre High Court also, two versions are given. Gngdu
better abolish the Appellate Tribunal and giveatthe Division Bench because in many of the Appella
Tribunals retired Judges are sitting there and teystaying there by implementing the Securitisati\ct.
They grant stay. Bankers' huge money is lockedy Ta@'t go for auction or for sale or for any sticimg. Mr.
Joice was telling that you were reducing one follika that. Here if you want to say that Debt Reggve
Tribunal will be taken care of by the appeal befihve Division Bench, some of the CMDs of banks, mhwee
have examined, preferred that one. Their experianitethe Debt Recovery Tribunal is good. But wileay go
for appeal it is bad because a lot of cases ardipgnThey grant stay indiscriminately. Therefdtesy are not
able to recover the money. Unless they get the gnbaek, they can't circulate it in the banking eyst That is
one of the examples we could understand from them.

Regarding the court fee structure, you quotedttiatourt fee is a State subject, therefore, wé da it at the
national level.

SHRI P.K. MALHOTRA : Sir, regarding court fee, what | quoted was fthas in State List, List-Il of the
Seventh Schedule, and clause 3.
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CHAIRMAN : "Officers and servants of High Courts, procedureent and revenue courts, fees taken in all
courts except the Supreme Court". If you see tiageStist, Entry 66,"Fees in respect of any of thatters in
this List, but not including fees taken in any abuSimilarly, if you see the Concurrent List, la&shtry, Entry
47, there also it says, “Fees in respect of anthefmatters in this List, but not including feeketa in any
court”. Therefore, that should be specific entnytfee court fee.

SHRI P.K. MALHOTRA : Sir, according to me, that is Entry 3 only, “féaken in all courts”, except of saying
court fee, they are saying ‘fees taken in all c®urt is a different terminology used. That is.dllhat is
excluded in Entry 46.

CHAIRMAN: Yes, but, if you see the Concurrent List, your wigfin of 2(c) is more or less, almost 90 per
cent, covered in the Concurrent List. You can juake a small homework. You can compare between ishat
in the Concurrent List and what is in the definitilause 2(c). Many of the cases are in the Coantitrist.

SHRI P. K. MALHOTRA: Yes, Sir.

CHAIRMAN: Now, you are creating a court for looking after tbsues of Concurrent List. Therefore, we have
to see how to go about it. After the Right to Im@tion Act, we started to work only on that. Welihme the
law. It is for the State Legislature to accept iitrmt. We will open it up and a uniform structurdlvbe
advisable just like GST. A uniform structure of theurt fee is advisable. Gradually, we are coming a
strengthening the federal system. That is differBat, for this purpose, you have to stipulate daie court fee
structure because you are creating a new architedtwant to repeat it. You want to have a nevhigcture.
That is there in your mind. But, you are boggedHhsy consultative system which is now available.réfme,
you do not want to accept that we want to haveralsaneous, parallel system of architecture. Youldtmot
come out with that. Because, you feel that the ultaisve system may question you tomorrow. It meyaside
this particular law because it is the intentiontlod Executive and also the Parliament is to makeptiwers
taken away from us. This is the way that we mahdeéng some confusion. Kindly go to it. It is thexbest law
that we can look at it.

SHRI P. K. MALHOTRA : Yes, Sir.

CHAIRMAN: If you make it proper, then it can be followed pedp for all the matters that are relevant not
only to the commercial courts but to other thing®aWe have already succeeded in giving accegstice for
the poor people by making a national law. It isyweell known to you about the creation of Lok Adaby way
of Parliament enactment but in consonance withHigd Court and the State Government. You have djfrea
made the National Legal Service Authority simila¥ou have already made the system under Debt fRéatte
because you thought that bankers are dealt by Beear of Financial Services, therefore, you are ingla
court system separately. You have taken away thkjgiisdiction that is already vested upon that8s. Now
you have taken it up. Similarly, you are taking afier another away from them. But, again you wargull it
down and put it in another track. Kindly, make ioper. It should not end up with a similar way obanal
system. It should be workable. Just like creatibfiast track court is a kind of experience for yasito how
many criminal cases could be disposed of. Thatan#&tone experience in your hand. Another expeedsn
that of what you are now trying in the commercialit.

Finally, | would like to suggest that when we comgpthe Select Committee’s Report on the previous
Bill, that is, on the Commercial Courts, CommerdVision and Commercial Appellate Division of High
Courts, we find that they have never contemplabeddistrict court system. They made every High Ctur
have the original jurisdiction. Why have you leéf Why are you giving only the powers as you cdlyesaid in
the Indian Courts Act of 1838 enacted by BritishliBment which confers powers to the three pregiden
courts? You want to allow them to have the origijpaisdiction. Why don’t you allow the other HighoGrts
also to have the original jurisdiction which wasy@mplated in the earlier Bill? But, you have l&ftyou now
take another course to let us have commercialictistourts for the rest of the country except thidgge High
Courts which are having the original jurisdictid®fhy do you differentiate them? We also need thtfjcetion
for that.

CHAIRMAN (CONTD.) : Thank you very much for your kind cooperation. Wseed some more things. After
Chandigarh visit, we want to discuss the draft repst that time also, if necessary, we will catiy/for final
vetting with you, for making a proper report.

SHRI P.K. MALHOTRA : Sure, Sir. | will be sending my response withiweek’s time.
CHAIRMAN: Thank you very much.

(The witnesses then withdrew.)
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Representative of the Indian Council of Arbitration, New Delhi

Shri D. Sengupta, Registrar-cum-Additional Director

CHAIRMAN : Now, Mr. D. Sengupta, Additional Director, Indi@ouncil of Arbitration, | request you to give
us your opinion because you are already a joindtime of Ministry of Commerce and FICCI. From your
experience also, you can throw some light upongharticular Bill.

SHRI D. SENGUPTA: Good afternoon, Mr. Chairman. You, perhaps, ktloat Indian Council of Arbitration
was created by Government of India in the year 19®#s year, we are going to celebratd'§@ar. So, it is a
very good occasion that the Arbitration Act is algiing to be amended very soon and commercial é®afso

happening. We have been in this arena for fiftyryeand because of our experience and tested meatarfi
dispute resolution, we have got certain thingsap. 8ut independent of what discussion has alrdaklgn

place, | would like to rather concentrate on questaires; at least, the questionnaires which desast to us.

Take for example, question number 1 which talksualvechether we agree that there is a need for the
present Bill. Now, | have consulted the busines$ iadustry. They are very empathic about this Rithout
knowing the mechanism to adopt it, how to implenierBut at the very inception of this Bill, | wadilsay the
impact is very good. They are saying that such la fBi commercial disputes is absolutely necessary
establish a speedy, cost-effective and efficiespulie resolution mechanism. What | found in my eission
with Indian Council of Arbitration is that busineasd industry want timely justice, timely adjudioat of
disputes. Time is the essence of arbitration orlang of dispute resolution mechanism. So, whenewswone
talks about any mechanism that would speed up, whatld expedite the dispute resolution processy the
become gung-ho about it. So, this is the impactthisds the thing | would like to communicate touy

Now, the question is that from the business andstg perspective, what is the necessity of setiimg
this commercial court. What does business want fittismcommercial court? They are saying that thetieg
mechanism is not able to cope with the ever-iningasommercial disputes with the volume of courrkvever
increasing. There comes the emergence of estaidiglimmercial courts to not only ease the burdgndéial
functioning but also to resolve commercial disputea speedy manner. Moreover, since commercigiutés
are highly technical in nature, it requires speésél knowledge on the subject. On this aspect, the
recommendation of the Bill for training of judger tatest trends and global good practices and camate
transactions are highly commendable. What | findniy association with Indian Council of Arbitratiothere
are so many disputes that are referred to Indiamm€ibof Arbitration, so there are disputes of marature.
Some may have arisen out of construction contraotsie may have arisen out of some other technisplitd.
Basically, public sector organisations have soraafyndrome of biasness about appointment of judges
what | find is that for adjudication of technicasplutes, there should be some techno-legal pecsadjudicate
upon. There should be a separate mindset. If themarcial courts are set up with a separate mindgtt,a
separate mechanism or procedure with an intentioepeed up the process, | mean the dispute resoluti
process, that would be the most welcome move, ldvsay.

SHRI D. SENGUPTA (CONTD.): Now coming to certain criticism...
CHAIRMAN: | see that you have given your views in a wrifi@mat.
SHRI D. SENGUPTA: Yes, | have already given a written note.

CHAIRMAN: If you want to raise any issue other than theg®u-were in the discussion earlier -- if you want
to pinpoint any other issue, you can pinpoint it.

SHRI D. SENGUPTA: Sir, | have already given my views, but the thisgthat commercial disputes are
required to be arbitrated; these are required tantoer the Alternative Disputes Resolution Mechamnishere
is no doubt about it.

CHAIRMAN: Do you want to have a separate clause for thisdmct?

SHRI D. SENGUPTA: | would like to have a sort of recognition of iiistional arbitration in the very Bill.
From one particular threshold, the Court shouldgedse that the parties can have a sort of disgretot to go
to the appellate forum but to go for some otheurfor There should be a separate agreement betweg@airties
that at this particular juncture we can adopt fnstinal arbitration. That is what | wanted to say.

SHRI P.P. CHAUDHARY: Basically, your idea is that we must have thisteation clause and all that. Do
you suggest that there must be a pre-litigationiatie -- nothing to do with this before court ndathereafter
commercial courts? So, we divide the mediationwio fparts. If you suggest so, the first is pre-itign
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mediation and the second is, once petition is filedst-litigation mediation and thereafter the Coeneral
Courts. If you suggest that, will it reduce theageih disposal of cases?

SHRI D. SENGUPTA: May | elucidate this point? My point is that buesss and industry are very much
perturbed about the period and the post Award gefmw any aggrieved party can go to the courtlehging
the Award under Section 34 and that particular czs® go on for years. Now this particular peridus t
particular issue has to be addressed. Now, | aingalgat having read this particular Bill, whatoluind is that
there are enough provisions for the litigants tdfg@oathree forums to finally get the result, outamlow, first
there is a two-tier system, then they can go toeNppe system. By the time they will go to the dfzie
system, appellate jurisdiction, they have alreaxtyaested the two-tiers of adjudicating system.ifSthe time
is of the essence of arbitration or Dispute Resmiubystem, there should be some mechanism wiezre find,
or | want to find, that there is a speedy resolupioocess, there is a time-limit, there is a tinnectured process,
that is, everything is structured. What | find hist Bill is there are loose ends in the entire .Bilbthing is
definitive. Now say, in the appointments of Juddeistrict Courts, Appellate Divisions, etc., thene so many
cross-currents. | think it is yet to form the firstucture. | think it demands a lot of debatetefve go for a
final kind of thing.

CHAIRMAN: That is fine. Thank you very much. If you have goy other suggestions you can give us within
a week’s time.

SHRI D. SENGUPTA: Can we have the minutes of this meeting so thatamego further?

CHAIRMAN: Actually the provision is like this. Till the finaraft is prepared by us and submitted to both the
Houses of Parliament, it has to be kept confidenfifter the report is made then only we can ciatelit to
others.

SHRI D. SENGUPTA: So, | can add to it?
CHAIRMAN: It cannot be made the minutes of the Committee.

SHRI P. P. CHOUDHARY: The proceedings of the Committee cannot be divulifeid only the Chairman
who is competent to do.

SHRI D. SENGUPTA: Yes, Sir. That's the confidentiality.
CHAIRMAN: Thank you very much. The meeting is adjourned.

(The witness withdrew and

the Committee then adjourned at 4.57 p.m.)
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THE DEPARTMENT-RELATED PARLIAMENTARY STANDING COMMI  TTEE ON PERSONNEL,
PUBLIC GRIEVANCES, LAW AND JUSTICE MET AT 3.00 P.M. ON TUESDAY, THE 21%"
SEPTEMBER, 2015 IN COMMITTEE ROOM ‘D’, PARLIAMENT H OUSE ANNEXE, NEW DELHI

CHAIRMAN: DR. E.M. SUDARSANA NATCHIAPPAN

WITNESSES:
Dr. G. Narayana Raju, Member-Secretary, Law Comioriss
Shrimati Dr. Pawan Sharma, Joint Secretary
Shri A.K. Upadhyay, Addl. Law Officer
Shri Mahendra Khandelwal, Addl. Government Advochtgal Affairs

CHAIRMAN: A very good afternoon to the hon. Mesrb and officials present here. Todaye have invited
Member-Secretary, Law Commsisn of India to pesentviews of the Law Commission on the Commercial
Courts Commercia Division and Commercial Appellate iRision o High Courts Bill 2015 as also on the
existing Court Fe structureand to explore the pesibility of levying differential Cour Fee in the Counyr 0
that corporate sector and high net worth individyzdy hgher for the services takerylihem. We are confining
ourselves to the MengbSecretay alone because theaw Commission of India is not reconstituted. Téent of
the existing Law Commission of India is over. Hertbere are no Chairman and Members.

We welcome Shri G. Narayana Raju and other offiadfréhe Law Commission of India to this
meeting. You are aware that have invited you to knowyour views on the prevailing court fee structure in the
county and as prealent in other democratic countries like the Unitéidlgdom Singapore, Australia and
Dubai and the possibility of lging differential court fee in the cougtfor the corporate sector andghinet
worth individuals so that they pay the appropriate cagtfbr the setices obtained bthem. Actually, it is not
just the corporate sector. Whatever high value ematare there, the litigants must pay. The pecwyniar
jurisdiction suggested in the Law Commission ofidfsl 253" Report is that. On that basis only, this Bill is
drafted. The draft Bill was given by the Law Comsiis of India. We find that the Commission, in ith,
128" 189" 220" 237" 236" and 253 Reports ha examined the issues of court fee structure in dbertry. The
Comnission, in its 14 and 128" Reports opined that the undgrig reasorfor enhanement of cout fees appars
to be the mllection o more revenue by the States, which is not a sound public policy &wdll discourage the
honest, genuine and poor litigaiihe Commission was of the view that any enhancemioburt fee should
not adversely affect the right of access to justind the amount collected by way of court fee shaudt be
more than the expenditure incurred in the admiaistn of civil justice. In its220" Report the Commission
reiterated its view as in the 1/Report and recommended that there should be sczasure of uniformity in
the scales of court fees in the country and thereoi justification for any differential treatment different
suitors in the matter of court fee. The Governmsmbuld consider the feasibility of a fixed maximum
chargeable court fee. In its Z3Report, the Commission was of the view that céeetshould be based on the
value of the suit and may be chargedashvalorembasis subject to a reasonable ceiling lithitits 253°
Report, the Commission was of the view that coad fheeds to be linked with the time consumgdhe
litigants in the conduct of their case, so as szalirage frivolous litigations and adjournments.

There was some input that the Supreme Court Baeaoler opposed it and, subsequently, they came
forward with certain suggestions for increasing tioart fee. The overall picture is that, though thewv
Commission of India has very much focussed on thar fitigants, we are now considering the Bill wéehe
pecuniary limit is Rs.1 crore and above. Thereftinat issue would not come here. The poor litigamd the
people who can't afford are already taken careyothle Constitutional direction in the Directive Rtiples of
the State Policy; there were executive orders;eth@as a 20-point programme; the poor litigants were
compensated of all the expenses. The CPC itsé@fder 39 allows that poor people can file affidandhd get
the consent of the court to exempt court fee ahdragxpenses. Subsequently, there is a Lok AdallabBook
after the needs of the poor people. Then, thetieeisNational Judicial Services Authority createdaok after
the needs of the people who can't afford; thereeveavareness camps which spread the message ofrGwrar
taking care of all expenses while pursuing thegdition. Therefore, now, we are looking at the festk dispute
resolution system; it is one of the needs of thenty now. It started in 2003 after the Law Comnassof
India gave its Report. Therefore, there is a fgetimt we have to explore the entire world comiegehfor
dispute resolution because we are experiencedeirpést 200 years unlike China which does not hawye a
hierarchical structure of the Judiciary. We havergthing in place. The only negative point on oidess the
disposal is taking too much time. Therefore, thev&oment and the people felt of the need for a tiastk
dispute resolution system. When you go in for & ti@ek dispute resolution system, you need tojpstyas you
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pay the toll gate in an express way in transpamatSimilarly, if you go in the normal system, winagr is the
fee charged in the normal civil disputes resolusgstem is inbuilt. If you want to avoid the contienal court
system, then you get the system of arbitratiorertrational arbitration is very costly. For a singtournment,
the Singapore arbitration charges $ 1,000; forstmond adjournment, it is $ 5,000; for the thitds i$ 25,000.
That way, they have set up a system by which yaiiee within the specified period for quick dispbsa

Therefore, we expect from the Law Commission ofdrabme inputs on this aspect. You may present
your views, you may add to it by way of a writteoter and we will circulate that among Members. Ndlyna
you will be replying on the basis of the availaBleports by the Law Commission of India. If you gaesent
your views on the court fee structure, it would iee. On State’s power under the Constitution, S@te
Assembly decides on it. At the same time, whewihes to the High Courts, it is the High Court imsoltation
with the State Legislature. The Supreme Court comgswith the fee structure in consultation with the
Parliament enactment or by exercising its own psweder the Constitution.

CHAIRMAN (Contd.): Therefore, what we would like to suggest is we bawe a model court fee structure
which was in existence before the powers were dedblto the State List. Earlier, the national coige
structure was there. Subsequent to the federalsethat was transferred to the State List. Theegfoan we
make a model court fee structure by which the Stai#t have their own power to amend the courtdeacture
according to their needs, just like the CPC andtieC are providing? Even though it is in the Caorent List,
the State Governments have got their own rightterad the CPC or the CrPC according to the needlgsiyn
can we make it as a model court fee so that themebe a single structure by which people can utaledghat if
they go for this fast track system, then, they haveay this much of fees? Can we do it? Kindlyifjahat.

You know very well that the proceedings of this timegare confidential and it shall not be permiksib
for the participants to reveal it in the media tiile final report is submitted to both the HouskE®arliament.
Now | request the Member Secretary, Dr. G. Naray@afu to make his observations. After that, our.hon
Members would raise certain questions and seelfickaions. If you can clarify it now, you can dm;s
otherwise, if you feel that it has to be supponégth more data and presentation, then, you can geimda
written format. Now, Dr. Raju.

DR. G. NARAYANA RAJU: Thank you very much, Sir. Hon. Chairman and honmiders of this august
body, you have made my job very easy by sayinigsit that at present the ®@aw Commission's term is over,
that was completed by the end of the last monthAugust, 2015. The new Law Commission, i.e., th& 2aw
Commission was constituted, but the Chairman aadvtbmbers of the Commission are not yet appoired.
at present, there are no Members and ChairmaneirLétwv Commission. My views are limited only to the
Report submitted by the #@.aw Commission, which is known as the #33eport on the Commercial Division
and Commercial Appellate Division of High Courtsddl@adommercial Courts Bill, 2015.

Sir, actually, this issue of commercial courts waken up by the Law Commission in 2003. The
proposal in 2003 was for constitution of High Teclugy Fast Track Commercial Divisions in High Caurt
Thereafter, based upon this proposal, the Goverhroérindia has prepared a Bill which is known as
Commercial Division of High Courts Bill, 2009. Tha&ill was passed by the Lok Sabha. When it was
transmitted to the Rajya Sabha, the Rajya Sableareef this Bill to a Select Committee. The Selegintittee
gave certain recommendations. The Government ltzepted all the recommendations of the Select Cotaenit
The Government then re-drafted the Bill. When teedrafted Bill came up for discussion in Rajya Sgbh
certain concerns were raised by the hon. MemberRajja Sabha saying that when the Government was
making special courts for commercial disputes, wioy such special courts be there for civil and ready
disputes, and they want to make a special privilegehis. Some other issues were also raised byhtin.
Members in Rajya Sabha. To address these condbm$sovernment wanted to have some more time, and
thereafter they referred this Bill to the Law Coregibn for a comprehensive research. The Law Cononiss
after making a comprehensive research, submitis®88° Report to the Government. Then, the Government,
based upon this 283Report, made the present Bill, known as Commeiaion and Commercial Appellate
Division of High Courts and Commercial Courts BAD15 and now it is pending before the Parliament.

Sir, actually, you know very well that the exigfilitigation system is very time-consuming and the
litigants want to extend the proceedings in thericotilaw by taking more adjournments. So, theritit is to
prevent these vexatious and frivolous litigationgtie court of law. The Law Commission made a me$ean
this aspect. It felt that we have to make cost isitigm in every case and the court fee must alsertienced
depending upon the time consumed by the litigafitst was the issue. But when they were making apeci
procedure, the Law Commission was of the opiniat the procedure laid down and recommended in 768 1
Report relating to Arbitration and the Conciliatiéit should be adopted for the commercial cougs.al hen,
the Law Commission, while preparing this #5Report, also based it upon the model court refidw. Justice
Department had constituted a Committee for Modealr€ander the Chairmanship of Justice P.V. Reddyd, a
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that Committee submitted a report on Model Cowtthe Government. Based on this Model Court, the La
Commission has prepared this present Bill.

Coming to the cost as well as court fee structilme L aw Commission was of the opinion that in gver
case the court has to impose cost, except whereadiin¢ was of the opinion that cost was not toapdsed.
That means hitherto the procedure is that no castimposed, but imposition of the cost was an diaepThe
Law Commission wanted to shift that system. In gw=se the court has to impose cost unless the famis
that the cost is not necessary. So, they wantézk®the same procedure of arbitration and coticilizeven for
imposition of the cost.

Coming to the court fee structure, the main aito ideter the litigants from making vexatious ktiign
and also prevent them from taking a number of adjments in this regard. That is why they wantetinio this
court fee structure with the time consumed by itigaints in the court of law. That is why they weahto go for
the U.K. model as well as the Singapore model. .KK.there is the Civil Procedure Act, 1997, Ciilocedure
Rules, 1999 and Part 58 of the Civil Procedure Rays down certain practice directions which arpliapble
only to the commercial disputes. They laid dowretailed procedure how to conduct the commercigudes
in courts.

Similarly, in Singapore, you already know thatytheant to relate the court fee structure to theetim
consumption. Say, for example, the first three ingarare free; up to five hearings, there is aofe®1000; and
up to ten hearings, there is an extended amoudtthrareafter, the scale keeps on increasing lile 80, they
wanted to link this enhanced court fee structurth wie time consumed by the litigants. So, bothinfygosition
of cost as well as the court fee structure is terdéne vexatious litigants from proceeding furthEnat was the
intention. Once this system is successful in cdsmmmercial disputes, then, the Law Commission ofahe
opinion that you may extend it to all other cades & future. That means, they wanted to takedbimmercial
disputes as a pilot project so that you can afptyfuture disputes also.

Then, coming to the earlier Reports, Sir, | wolité to say this. The Law Commission has given so
many Reports. For example, it has given the™3B3*, 189" and 228 Reports. Though they have
recommended for enhancement of the court fee, st wea directly related to the commercial disputebjnk.
This is my view, but | have to check it. It appe#nat these Reports were not discussed in reldtiothe
commercial disputes. They want to enhance the deertstructure in general. For example, as per28&
Report, they want to enhance #a valoremcourt fee structure because, at present, the mimim only Rs.250
and the maximum is only Rs.2,000.

DR. G. NARAYANA RAJU (Contd.): It was made in the year 1950 and it is still ai.itSo, they want to
increase this 'minimum Rs.250' to some higher leval also to extend the 'Rs.2,000 maximum leveth¢o

extent of 1 lakh rupees. In this regard, the Lawn@ussion was of the opinion that instead of Pariatm

making a law superseding the earlier Supreme Cales, the Supreme Court itself should addressithise so

that the Supreme Court constitutes a Committeeitawduld raise thead valoremfees. That was the crux of
236" Report.

The 23% Report only deals with the mode of payment ofdbert fees, i.e., payment by Demand Draft
or Money Order etc. In other cases, it is relatingenhancement of the court fees in subordinatetsou
However, in my opinion, all these Reports are rdated to the commercial disputes. But, finallye thaw
Commission in its 253 Report opined or recommended to the State Govertsnte have a re-look into the
enhancement of the court fees under their legiglatomain of Entry 3 in List Il of the Constitutionhis is the
main view taken by the Law Commission. This is omliecommendation to the State Governments to exami
the enhancement of the fee under their legislatomain. That is all. This is relating to 268eport of the Law
Commission.

SHRI P.P. CHAUDHARY: You are talking about the Supreme Court rulesctvigrovide the procedure for
imposition of court fee, etc. But that is a subpadé legislation. If the Stamp Act and the Civib&dure Code
are amended, then respective changes are reqaitedidarried out by the Supreme Court also. Sont dhink
we are required to take the Supreme Court intoidente because that is only a subordinate legisiato,
they have to act in accordance with that. Onced¢levant provision of the Civil Procedure Code &l as the
Stamp Act, etc., are amended, then the respedtiaeges are required to be carried out by the SuprEourt.
These are only subordinate legislations.

DR. G. NARAYANA RAJU: Sir, Article 145 of the Constitution empowers the Supge@ourt to make rules
relating to the court fee structure. This Artic5lstarts with 'Subject to the provisions of any laade by the
Parliament...".

106



SHRI P.P. CHAUDHARY : Yes; that is the point. It says, 'Subject to sy made by the Parliament’. The
Constitution nowhere has directly empowered ther&up Court. The Supreme Court can't make any law
inconsistent with the law made by the Parliament.

DR. G. NARAYANA RAJU: Sir, the Law Commission's view is that since th@r8me Court has already
made certain rules relating to court fees, insteaBarliament superseding these rules made by tipeeBSe
Court under Article 145, give them a chance so tivay will constitute a Committee and they will fixe court
fees. That is the view of the LaBommission.

SHRI MAJEED MEMON : Would the Law Commission propose imposition ofihe costs with every
adjournment, as they have spoken about SingapatéJdt, in our country and also fix the outer linoit the
life of a litigation in commercial courts?

DR. G. NARAYANA RAJU: That means, you want to fix the time-period for pdetion of the litigation.
Here, the Law Commission was of the opinion thatpghocedure before commercial courts should beahee

as they recommended for arbitration and conciliatiotheir 178 Report. In 178 Report, whatever procedure
they recommended for arbitration and conciliatidmey want to adopt the same procedure even in the
commercial courts also.

MS. ANU AGA: What percentage of the legal cost that a cliaysgo the lawyer should be the court fee? This
is just to get a feeling.

CHAIRMAN: Madam, it is actually within the purview of thea& Legislature. Every State imposass
valoremfee. On the basis of the Tamil Nadu Court Fees IAcan tell you that if you want to have a suitlah
the value of the property is Rs.10 lakhs, then lyave to pay 7.5 per cent of the value as courafdbe initial
stage. In the first appeal also, you have to paysédime structure. Now, when you go to the secopéap
which is normally before the High Court, it will alf of it or according to the court fee structuwkich was
made by the High Court. There will be a small défatiation. It will be lesser than that. If the sanase comes
as SLP before the Supreme Court, then it will behmmore less. It will not bad valoremfee. It will be only
fixed court fee on which they are doing it.

SHRI MAJEED MEMON : Is there a maximum ceiling?

CHAIRMAN: Yes.Now they have raised the maximum ceiling. What wala understand from our overall
simple research is that we are making the lowestdl laccessibility to the justice system very co$ty the
litigant. When you go to the higher level, it isstiag comparatively less. It is a colonial systehworking.
You don't come to the court. Poor fellows go awaythat way, they have made it ad valorem But, on the
other hand, they were having a thinking that 'winave to resolve the dispute between the privatiwiguals.
They have got many systems within their own reddfey can do it." But as a democratic country, urider
Directive Principles of State Policy, we have téphthe poor litigants to have access to justice.

SHRI PARIMAL NATHWANI : When we are talking about the adjournment andcthat fees, normally,
many times we have seen -- whether it is the laweerrt or the High Court or the Supreme Court -1 thien

our lawyer reaches the court, he comes to knowttieatnatter is adjourned. Even no date is mentidghecke

sometimes and all of a sudden, just one day befloeematter would be listed on the board. Nowhat time,

the lawyer is not prepared for that. He may be lmrdye may be travelling to some other destinadiorng that
time. So, in that case, would this fee be applieadl not? This is what my thinking is, and thism@mally

happening. | am just facing one suit, the admiraliit against the insurance companies, in the @ujdigh

Court. It has not come up. We are trying and tryfimgmore than 15 years. But it is not reachingh® board
because in every two-three months, the Judge datrsged. So, all issues are like that. In that cabkat is the
position? When the Judges themselves are busy, thiegrare adjourning the matter or they are nolingilto

continue with the matter, in that case, what isfiti@ncial implication? This is what | would like know.

SHRI MAJEED MEMON : To add to my friend's point, if the adjournmenfarcibly granted to the litigants,
the justice-seekers, who are not seeking adjourfyrttean should they be penalized?

CHAIRMAN : | would like to know whether any of your Law Conssion Report has referred to this aspect.
DR. G. NARAYANA RAJU: No, Sir, that aspect was not referred to.

CHAIRMAN: Actually, the Law Commission is having a limitecope of looking into the issues. They are
taking up for discussion only those issues thatecbefore them. But from my knowledge, what | cagggst to
the hon. Member is that even now the Civil Proceddode, which was amended in 1973, expects thbeif
court feels that an unnecessary adjournment ig thieen they can impose the cost. Those powergiasa to
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the courts. But they rarely apply it. Only by afidevit, by filing the reasons, which can be aceepby the
court, they can get the adjournment.

SHRI MAJEED MEMON : Sir, absence of Judge is not a vexatious adjoemnm

CHAIRMAN: Yes. The law is very clear. We have got everythBigt it is not properly followed. That is the
only thing.

DR. VARAPRASAD RAO VELAGAPALLI : Sir, | have a few clarifications which | neededrfi them. The
first is, whether there is any original jurisdiation the High Courts, all Highs Courts. The secpoiht is, since

there is a pecuniary difference, jurisdictionafetiénce in different High Courts, how are we gdiogleal with
it?

SHRI VARAPRASAD RAO VELAGAPALLI (Contd.) : The other point is, whether there is a possibftitr
direct appeal to the Supreme Court.

SHRI MAHENDRA KHANDELWAL: The last point you said is direct appeal to ther&umg Court. The
Law Commission itself, in its 253rd Report, hagesdathat the provision in the earlier 2009 Bill vihat appeal
from the Commercial Division will directly go toghSupreme Court. The Law Commission examined $kisel
and said that it would not be proper to overburttenSupreme Court by taking direct appeal to ther&ue
Court in every case. Legally, there is no bar. tBatproblem is that the Supreme Court is alreagdymwdened.
So, direct appeal to the Supreme Court is not atilésas the Law Commission in 253rd Report has said

SHRI MAJEED MEMON: s it the only argument that the Supreme Courtvisrdourdened? There could be
another argument, which, you may correct me, istthalitigant may not be deprived of one tire gtween. If
there is a remedy that you can seek in the HightCatny should he be deprived of that benefit?

SHRI MAHENDRA KHANDELWAL: That is also one of the arguments, but we know thate is a
provision of direct appeal to the Supreme Courtiany statutes. For instance, TDSAT appeal goeseo t
Supreme Court; National Commission goes to the &uprCourt. So, there are provisions. In this paldic
case of Commercial Division, the Law Commission tategorically stated that it was not advisable.

CHAIRMAN: But theHon. Member is correct. In the case of National @ossion's appeal, it is the third tier
that they are using. So, they cannot skip the skdi@n. You cannot go to the Supreme Court diredtly.
Parimal, section 35B of CPC, “Costs of causing ylelaf, on any date fixed for the hearing of atswi for
taking any step therein, a party to the suit failsln that way, it goes on giving the reason &r&Court has got
the power to impose the cost for every hearing. fifoeision is already there.

SHRI MAJEED MEMON: There are statutory provisions. For example, if gouto the Criminal Law, you
will find that in stringent legislations like MCOCAr TADA, there is a straightaway appeal to the rSope

Court from the Trial Court. Of course, it was arduéme and again why an accused or a litigant shbel

prevented from having the benefit of one tier ibd@en. In economic offences like 2G trial, etc.jokhis going

on before the Special Judge, CBI, after the tr@irt concludes, there is no appeal to the High Cdiw,

exclusion of High Court can only be expressly pded if the contingency demands.

SHRI VARAPRASAD RAO VELAGAPALLI : The other point is: Are you permitting the origifjurisdiction
in the High Courts?

SHRI MAHENDRA KHANDELWAL: Those five High Courts which are already havingjioal jurisdiction,
they will continue to have original jurisdiction.

SHRI VARAPRASAD RAO VELAGAPALLI : That is fine. But in rest of the courts, it istioere. What will
happen to the Commercial Courts?

SHRI MAHENDRA KHANDELWAL: Actually, in the 2009 Bill there was a provisionathall the
commercial suits of specified value shall diredtly filed in the High Court and shall be dealt wity the
Commercial Division of that High Court. But the La®ommission in the 253rd Report has said that itois
legally correct to confer jurisdiction to the HiGourt.

SHRI VARAPRASAD RAO VELAGAPALLI : In case, it comes into implementation and if Ranent
approves it, how do you handle this? It has torgmfthe Commercial Court, then the Division Cothien the
Appellate Court or people can go directly to thghHCourt. What are we contemplating?

SHRI MAHENDRA KHANDELWAL: If the statute itself provides that the suit of cfied value of
commercial nature shall be filed directly in theghliCourt, it means the Parliament in its wisdoradeferring
jurisdiction on the High Court to deal with suchituation.
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SHRI VARAPRASAD RAO VELAGAPALLI : Kindly don't misconstrue me. | am just asking. a¥/Is your
suggestion? Is it feasible or not?

CHAIRMAN: You are asking for original jurisdiction for alldtHigh Courts. That was the earlier Bill. Now,
we have taken it away. The proposed Bill has takeay that original jurisdiction. Original jurisdioh is now
taken away. In that place, there is a constitutibBistrict Commercial Court and the appeal will tgathe High
Court Bench of two Judges. Already, five High Ceufitave original jurisdiction. They will not have
Commercial District Courts, but they will have twéginal jurisdiction. That is the proposed Bill.

SHRI VARAPRASAD RAO VELAGAPALLI : What about pecuniary jurisdiction variants inigas courts?

CHAIRMAN: Now, what they propose is that they make it Rsatecat bottom level and above it is uniform.
You have to go to the regular civil court.

SHRI P.P. CHAUDHARY: Once this Commercial Court comes into force, thdy whis dichotomy with
respect to some of the High Courts having origjnasdiction and some of them will not have? Iadt proper
that we must also carry out the amendment in thperive provision that all the High Courts mustéyaonce
you implement the Commercial Courts Act, been gogdrby the Commercial Courts Act, not by their iorady
jurisdiction? There must be uniformity on this iss@nce you go in for the Commercial Court and yhémg is
provided therein, is it proper that some of thelH@purts have Commercial Court and some will neeRa

SHRI MAHENDRA KHANDELWAL: So far as the pecuniary jurisdiction of High Coustsoncerned, these
five High Courts have a different kind of pecunigunyisdiction. But the problem here is that the@cpniary
jurisdiction is decided in accordance with the Svatluation Act. Now, here, the specified value hashe
determined in terms of clause 12 of the Bill. Im&ocases, both may be the same, but in some cadembhy
be different. According to Suit Valuation Act, pedary jurisdiction may be something different armt@ding
to clause 12 of the present Bill the pecuniarysgidtion may be different. How to determine thecsied value
is given in clause 12 of the Bill. The details gieen in clause 12 of the Bill, how to determine gpecified
value. The specified value is Rs.1 crore or abowshatever it may be, because there is an expresssyn in
the Bill itself 'that any such higher amount as rbaydetermined'. It may be possible that Rs.1 cnoag be
enhanced to Rs.2 crore or Rs.3 crore. The powgiven in the Bill itself to the Government. For erding a
Bill in a particular High Court, the concerned St&tovernment and the High Court will be consulted.

CHAIRMAN: Your question is: Why have some courts originakfliction while others do not have?

SHRI P.P. CHAUDHARY: Once this Commercial Courts Bill comes into foricecase of conflict between the
two enactments, given the fact that some High Gobave original jurisdiction, whose provision wllave
over-riding effect?

SHRI MAHENDRA KHANDELWAL: The provision is given.

SHRI P.P. CHAUDHARY: By this Bill itself, we can provide that there wile uniformity in all High Courts
irrespective of any provision. Is there any propesgth the Government to this effect?

SHRI MAHENDRA KHANDELWAL: As of now, there is no such proposal.

SHRI P.P. CHAUDHARY: The Government is not thinking about it. Is thergy dogic for retaining the
original jurisdiction?

SHRI MAHENDRA KHANDELWAL: That original jurisdiction has been given by diffet statutes.

SHRI P.P. CHAUDHARY: It has been given. But, is there any logic to curgi with this? If you can tell us
that these are the reasons why we want to retaintginal jurisdiction, only then can one undemstahis. For
the last so many years it is continuing; therefare are continuing. There is no logic in it.

SHRI MAHENDRA KHANDELWAL: Sir, this aspect has to be dealt with by the Depant of Justice
which deals with the jurisdiction of the High Caur§o, we can't comment on this.

CHAIRMAN: We are not discussing it for throwing the ball istmmeone else’s court. If you have got any
knowledge, tell us. You are the initiator of thél.Bf you have had any discussion with the JusBepartment,
what was their response to this particular issue@ Know that five High Courts are chartered HighuGs
Therefore, they have jurisdiction within them.

CHAIRMAN (Contd.): Territorially, only for metropolitan cities, it iavailable. Now, the hon. Member is
saying that you are allowing original jurisdictiéor five locations only, which also is confinedriggrially to
metropolitan areas. But when you have got a disputan area other than the metropolitan area, then,
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automatically, the District Commercial Court systhas to come into play. Have you got that clanityhie Bill
or not? This is the question of the hon. Member.

SHRI MAHENDRA KHANDELWAL: Sir, clause 22 says, "Save as otherwise providedptovisions of
this Act shall have effect, notwithstanding anythinconsistent therewith contained in any other fawthe
time being in force or in any instrument havingeetfby virtue of any law for the time being in ferather than
this Act."

SHRI P.P. CHAUDHARY : If the provisions of this Act have overriding ett, then, how can you continue
with the original jurisdiction?

SHRI MAHENDRA KHANDELWAL: Sir, theoriginal jurisdiction will be in respect of otheages.

SHRI P.P. CHAUDHARY: If the provisions of this Act have overriding effethen, everything in the High
Court will be governed by the provisions of thidl Bi

SHRI MAHENDRA KHANDELWAL: It will be the case so far as it is related wte tommercial disputes.

SHRI P.P. CHAUDHARY: Yes. | am talking about the commercial disputewil@lisputes are also there.
When you are speaking about the original jurisdittiyou have to think over it. We are creating afloct.
Then, you cannot continue with the original jur@iin. You have to save the respective enactménteu are
not saving them, then, they cannot operate. Tharst e a strong reason for saving it. If you do Imate
reason, then, there is no point in continuing il original jurisdiction.

CHAIRMAN : Is there any relevant issue in the Law Commissi®&eport? If you have got anything to add,
you can send the same to us so that we can contiiedevidence. Thank you very much. The meeting is
adjourned.

(The witnesses withdrew and the

Committee then adjourned at 4.03 p.m.)
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THE DEPARTMENT-RELATED PARLIAMENTARY STANDING COMMI  TTEE ON PERSONNEL,
PUBLIC GRIEVANCES, LAW AND JUSTICE MET AT 4.00 P.M. ON THURSDAY, THE 26™
NOVEMBER, 2015, IN COMMITTEE ROOM NO. 62, PARLIAMEN T HOUSE, NEW DELHI.

Chairman : Dr. E. M. Sudarsana Natchiappan

CHAIRMAN : Good evening. Today, we are going to have twaissp sessions. One is for final consideration
of the Lokpal and Lokayuktas and Other Related Amendment) Bill, 2014. For that, we have reque$ted
the appearance of representatives from Departnidrégal Affairs, Ministry of Law and Justice and histry

of Personnel, Public Grievances and Pensions. Ekengh this Bill is connected with the Ministry of
Personnel, Public Grievances and Pensions, we stfli¢he representatives of Legal Affairs and Uagie
Departments to appear for discussing this issuausecthey should also give their opinion on ceitaings.

In the second session, after having heard these ®Becretaries for around 45 minutes, we will tgke
the Commercial Courts, Commercial Division and Careral Appellate Division of High Courts Bill, 2015
For that, representatives from the Department gial &ffairs and Legislative Department will be theand we
will request the representatives from the MinistfyPersonnel, Public Grievances and Pensions todvéatv.
This is the way we are going to work.

Just for your recollection, we have already ciatedl one small note on certain perceptions of low t
go about in these proposed Bills. Now, | will jestplain the situation on the Lokpal. | will justiéfrit just for
your recollection. We are having the areas of atersition on six points which were already circudat€his
will be circulated to you now and | will explainefthings before the Secretaries also so that yowbaerve it.

If you want to have any clarification from theirgsentation, you can get the clarification. If yoanivto give
your opinion, we will record it separately. It nemat be a part of the clarifications with the ofiis.

Please call the officers now.

Representatives of Department of Legal Affairs, Miistry of Law and Justice:
Shri P.K. Malhotra, Law Secretary
Shri Dinesh Bhardwaj, Additional Secretary
Shri M. Khandelwal, Additional Government Advocate
Shri Rajveer Singh Verma, Deputy Legislative Colinse

Representatives of Legislative Department, Ministryof Law and Justice:
Shri G. Naryana Raju, Secretary
Ms. Reeta Vasistha, Additional Secretary
Shri R. Sreenivas, Deputy Legislative Counsel
Shri K.V. Kumar, Deputy Legislative Counsel

* * *

CHAIRMAN: First of all, congratulations to Shri G. NaryanglRavho became the Secretary for Legislative
Department, Ministry of Law and Justice. Congratalss to you!

SHRI MAJEED MEMON : Best wishes from all of us!

CHAIRMAN : This Committee is happy to have the discussiah e Department of Legal Affairs, Ministry
of Law and Justice represented by Shri P.K. Malhottaw Secretary and other officials; Legislative
Department, Ministry of Law and Justice represenbgd Shri G. Naryana Raju, Secretary; Ministry of
Personnel, Public Grievances & Pensions (Departm&Rersonnel and Training) represented by Shrigyan
Kothari, Secretary and other officials.

We are going to have two sessions actually. Offieriforty-five minutes where we will discuss about
the Lokpal and Lokayuktas and Other Related Law €Adment) Bill, 2014. Afterwards, we will have the
discussion on the Commercial Courts, Commercialdiin and Commercial Appellate Division of High Ctsu
Ordinance, 2015. Why we have called all the threer&aries together is because, first of all, weldidike to
have your opinion even though the nodal Ministrywaerned with the Lokpal is the Ministry of Personne
Public Grievances and Pensions alone. We suggesteain things on the basis of the earlier repaftgch
were submitted to the Parliament by this Committee.
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* * *

(Some of the witnesses withdrew at this stage.)

CHAIRMAN: Now, we will take up the next issue, that is, Caenoial Courts, Commercial Divisions and
Commercial Appellate Division of High Courts Ordit@ of 25 October, 2015, to replace certain changes in
the Commercial Courts, Commercial Divisions and @Gumrcial Appellate Division High Courts Bill, 2015,
which was promulgated by the hon. President ofdn8ince it is to replace the Act, we could takgnisance

of it. There is a precedent also by the CommitteeHome Affairs. When Mr. Venkaiah Naidu was the
Chairperson, he had taken up a similar matter. Gtemmittee on Home Affairs presented its f@¥eport on
the Criminal Law (Amendment) Bill, 2012, which wasesented to the House off and 4' March, 2013.
Therefore, we would like to have your presentatiarthe issue because we have taken a lot of stuaijsited
many parts of the country; we got the evidence ahynof the State Government Chief Secretaries had t
Registrar-General of High Courts; we had had infdrtalks with the High Court Judges and many ofHingh
Courts, mentioning the judges' names, have sethais Reports on this particular thing. We have suoted
many of the Bar Associations and also Bar CountNe do not want those inputs to be presented to the
Parliament. Therefore, we would like to have yopinmn on whether you would like to have our Report
presented to the Parliament so that you can lotik iinand incorporate suggestions when you repthee
Ordinance by way of Bill. If you would like to takeognisance of this Report, then, we can suggettice
things in this particular Bill, which has been meésl to us.

Number two is that the intention of the Governmant also of the Parliament is to have a quick
remedy in the matter of commercial disputes. Mattgnapts were made but in every attempt a hurdlethe®.
Therefore, it could not come up. We do not warttéaa hurdle again. We want to see that there @srarercial
court system to expedite the dispute resolutiorcahmercial nature and also arbitration matters,clvhs
another Ordinance we have got through the Presafdntlia. Overall, this particular Bill which waeferred to
us is having two issues. One is the conventionaftcgystem, with the commercial court system begiacallel
to the regular court system. Another is, how aaliibn matters be dealt with by the Divisional Benehich is
also referred to in this particular Bill. Therefomee would like to have your preliminary opinion trat issue.
Anyhow, we have to submit this Report by"38f this month. Therefore, with the consent of hietembers of
this Committee, we have already sent a requesiet@€hairman of the Rajya Sabha to extend the tiet keast
one week so that we can get your inputs on thigiss

CHAIRMAN (CONTD.): Accordingly, we will go through that. We are alsathe process of completing our
draft report. Kindly make your suggestion on tisisuie.

SHRI P.K. MALHOTRA: Thank you, Sir, for giving me this opportunity txpeess my views on the
Commercial Courts, Commercial Division and Comnaréippellate Division of High Courts Ordinance, 201

Sir, this Bill was introduced in the Rajya Sabhahia month of April, and the same is currently unde
consideration of this august Committee. Sir, asGoenmittee is aware, in the Bill, which is pendiimgthe
Rajya Sabha, all the suits, appeals or applicatielased to commercial disputes of a specified @aie., Rs. 1
crore or above, were to be dealt with by the ConsiaeCourts or the Commercial Division of the HiGourt.
This Committee is also aware that by way of DelligiHCourt (Amendment) Act of 2015, the Ordinary
Original Jurisdiction of Delhi High Court has beielcreased from Rs. 20 lakhs to Rs. 2 crore, antktlsea
provision for transfer of pending cases from Déligh Court to District Courts. When the Commercalurts
Division and Commercial Appellate Division of Higtourts Bill, 2015 becomes Act, some of the comnadrci
disputes which are to be transferred to Districti@®from Delhi High Court due to change in theyeary
jurisdiction of the High Court may again be reqdite be transferred to the Commercial Divisionlw# Delhi
High Court. It was likely to lead to delay in digab of cases as well as cause inconvenience tpattiies and
the counsel, and may also result in confusion. r§dasection of advocates' community in Delhi wassping
hard to issue natification from bringing the Dehltigh Court (Amendment) Act, 2015 into force. Theref, it
was felt necessary that provision of the Delhi Hi@hurt (Amendment) Act, 2015 and Establishment of
Commercial Courts and Commercial Division of thegldiCourts may be brought on the statute book
simultaneously. Since the Parliament was not irsiSasand urgent steps were required to be takenmthtter
was taken to the Cabinet and the Cabinet took &sidac and | understand, in that respect, probatily,steps
have already been taken. The decision taken washiagresent Bill will be withdrawn. A request Wik made
to the Chairman seeking permission to withdrawpfessent Bill. The Ordinance may be issued and andHl
may be brought to replace the Ordinance by an A&asliament, and this Act has come into force; #rel
Delhi High Court (Amendment) Act, 2015 has also ednto force from 28 of October, 2015. The idea is to
cause less inconvenience to the litigant wherebpudes, commercial disputes, between Rs. 1 cradeRam?
crore first being transferred to the District Coand, again, on coming into force of this enactmgaing back
to the High Court. As inconvenience is not causetth¢ litigant, these two were brought together.
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Sir, the provisions of the Ordinance are on simiilaes of the Bill of 2015 pending in the Rajya
Sabha. However, taking into account the views éna¢rged during the examination of the Bill by thar@ing
Committee, a few changes from drafting angle, sadly, in respect of constitution of the Commexotourts,
Commercial Division and Commercial Appellate Divisj that is, clauses three to five of the Bill, &@deen
made, and | would like to highlight those changédsctv have been made in the Ordinance as compartz to
Bill.

SHRI P. K. MALHOTRA (CONTD.) : Now, in the Ordinance, a separate clause forcthestitution of a
Commercial Court at the District level and consiin of a Commercial Division and Commercial Appéd
Division at the High Court level has been providéde power to appoint judges to the Commercial Goas
been given to the concerned State Government. Tdte Government, in consultation with the Chieftidesof
the concerned High Court, shall choose Judges thenexisting cadre of higher judicial service framongst
persons having experience in dealing with commEnmgtters. It is also made clear that the Statee@uwment
shall, by notification, also specify the local limf the area for which the jurisdiction of thevouoercial court
has been prescribed.

Sir, the power to constitute the Commercial Diisand the Commercial Appellate Division has been
given to the Chief Justice of the concerned Highur€olt has also been made clear that the Comniercia
Division shall consist of benches of single Judgd ¢the Commercial Appellate Division shall consi$ta
Division Bench. And, as provided in Clause 14 & grending Bill, an appeal or a writ petition filedthe High
Court against the orders of certain tribunals, sashthe Competition Appellate Tribunal, Debt Recgve
Appellate Tribunal, Intellectual Property Appelldateébunal, Company Law Board or its substitute t tisathe
National Company Law Appellate Tribunal, and the8#ies Appellate Tribunal and the Telecom Disgute
Settlement and Appellate Tribunal, was to be headl disposed of by the Commercial Appellate Divisis
such High Court if the subject matter of such appeanrit petition related to a commercial disputewas
noticed that no appeal lies before the High Cogsirsst the orders of any Appellate Tribunal thaale just
mentioned and only writ petition could be filedchase appeal in all these cases has been prowidéd the
Supreme Court. Therefore, the said Clause 14 has dmitted in the Ordinance. Further, Clauses 232anof
the existing Bill are about the rule-making powed daying of rules before the Parliament. Primariyles
were to be made for providing the manner of appaémnit of judges of Commercial Courts and their teamd
conditions in terms of Clause 5 of the Bill. In tlight of the changes made in respect of appointroéjudges
of Commercial Courts, Clauses 23 and 24 have begtteal, because these have become redundant. iEhaoe
other material change so far as the present Ordéinsnconcerned and now the proposal is that thee@ment
will seek permission of the hon. Chairman to witgndthe pending Bill and introduce a fresh Bill aplace this
Ordinance. Thank you, Sir.

SHRI K.T.S. TULSI: Which is the clause here which talks about thissgliction of disputes worth one crore
rupees?

SHRI P. K. MALHOTRA : Sir, it has been specified there.

SHRI K.T.S. TULSI: That is Clause 7 — Jurisdiction of Commercial @ault says, "...of a specified value".
Where is it specified? Where is 'one crore spatffie

SHRI P. K. MALHOTRA : Sir, it says, "Specified value", in relation ta&ammercial dispute, shall mean the
value of the subject matter in respect of a sul@srmined in accordance with section 12 whichl st be
less than one crore rupees or such higher valumagde notified by the Central Government.”

CHAIRMAN : Are you reading from the Ordinance or the Bill?

SHRI K.T.S. TULSI: Itis there in the Ordinance. Where is it mengidrin the Bill?
SHRI P. K. MALHOTRA : Sir, it is taken from the pending Bill.

SHRI K.T.S. TULSI: What clause are you reading?

SHRI P. K. MALHOTRA : Sir, it is clause 2(1)(i).

CHAIRMAN : Sir, he is reading from the Ordinance, but thedieg Bill also has it. That is in clause of
'Definition’. Mr. Tulsi, you may look into (f), (iand (j). "Specified value" in relation to commeicilisputes
shall mean...". It is on page 3 of the Bill.

SHRI K.T.S. TULSI: | want to understand the rationale. It seemdefichand of the Government doesn't know
what the right hand is doing! The disputes up to Rerores were ordered to be transferred by tHaibigh
Court Pecuniary Jurisdiction Act. The ink has neédl on it when we reverse that decision, virtuallyrespect
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of almost all cases. The rationale of transfertimgse disputes was that on infrastructure the Gowvent has
spent more than Rs. 600 crores and infrastructasebben created in the District Courts. But, nosylaterfuge
has been found to retain these cases in the Higint Cbhere is a contradiction between the two. Vghguld
this specified value not be of two crore rupees?

SHRI P. K. MALHOTRA : Sir, you have a point. Probably, a decision ve&en when this was discussed as a
matter of policy and based on the recommendatiothe@fLaw Commission, which said that throughout the
country there should be uniformity and that to bewith, it should be one crore rupees, but if nbed this
‘specified value’ could be increased. That wasdéeision taken.

SHRI P.K. MALHOTRA (CONTD.): Initially, to begin with, it should be Rs.1 croténeed be, this specified
value can be increased also. That was the decision.

SHRI K.T.S. TULSI: The statutes are at war with each other. One daygecuniary jurisdiction of High
Courts will be Rs.2 crores and above and the athgs, 'No, it will be Rs.1 crore.’

SHRI P.K. MALHOTRA: Itis only with regard to the commercial suits.
SHRI K.T.S. TULSI: So, what is the purpose of it? The entire rationdlgecuniary jurisdiction has gone.

CHAIRMAN: We will discuss it later. Since we feel that we éae go on submitting the Report to the
Parliament taking cognizance of the Ordinance alswould like to have two clarifications. One y®u are
creating a very broad structure of the definititause, which we have already discussed with mag idiourts
and they have given their opinion also; we haveutéted it to you. Certain High Courts have semaBxnches
for commercial disputes including the Supreme Coliney have got their own definition of the comni@irc
disputes; it is not a defined one. But they hawsrtbwn internal domestic administration. Basedcertain
cases, specified Acts and specified issues, theg hHotted that work to the Supreme Court Benclicivlis
constituted for commercial cases. Similarly, in High Courts also, when we have gone for tour, ewné out
that they had also constituted a separate Bencéreldre, this allocation of the business is alreddge by
many of the High Courts. Now, we are giving a dtaty support by way of an Act. That is a good thing
Secondly, you want to give original jurisdictiondertain High Courts which are already in existefozecertain
defined areas alone. | would take the example adrisi& High Court. In Letters Patent Appeals andeissthey
have given the jurisdiction in and around Madraty.CBeyond the city, the District Courts are haviting
jurisdiction according to any Act. Take for instendMultimodal Transport Act. You know very well the
International Convention on Multimodal Transpott.stipulates two types of jurisdictions. One is @stic
jurisdiction where the cause of action has arigenteere the defendant is living or where the regedd office is
there for the purpose of executing the degree.r®i#goby way of agreement or by way of contractzsn the
parties, the arbitration clause mentions the damesbitration or international arbitration. These= the two
ways of dispute resolution as mentioned in manthefActs. Therefore, what we are suggesting okthgis,
let us have two systems. Already CPC in 1973 hateroaly two levels. One is fact finding court, tigta trial
court and another is fact and legal issues. Ifethisra legal error, then automatically under Aetidl33, the
Supreme Court has got the power to have Speciale_Batition and it can be treated as an appealit Buhot

a statutory appeal. Therefore, three levels agadir contemplated in CPC.

CHAIRMAN (CONTD.) : Now, you are creating, for every Act, one levettee Court and another level of the
Tribunal and another level of the High Court or Bgpreme Court. Therefore, you are allowing théutay
appeal also at two levels. So, you are delayingdibpute resolution by way of providing a luxurioway of
going for appeal from the Appellate Court also. rEifiere, we think that if you want to have a quickemedy in
these matters, you have to restrain yourself bgtitrg a sitting District Judge, who will, at thetial stage, look
at the factual and the legal issues and they aleha choice under the summary proceedings or geiion
37 of the CPC. If they find that the issue can &tledd then and there itself, they can pass arnrdrd@th the
parties agree to that. This is a summary proceeding have made it in your proposed Bill also. Tbah be
further expanded by putting as a part of the CP&nIsuggesting this because if you put it as aqfatte CPC,
then you will be giving two rights. One is for thiigh Courts to make their own Civil Rules of PraetiMany
of the High Court Judges, who have given their mpinto us, which we have already circulated to ywave
said that they are having their own system of thel QRules of Practice and they are framing and the
subordinate Courts are also controlled by thosél Gwles of Practice. Second is that the State Gowents
can also suggest through the High Courts that taesthe ways by which the procedure can be damesdtwo
rights can be given to the High Courts. Thereftine, major portion of your Bill speaks about the qedural
part as case management. Why don't you delinkpinatand give it as a model piece and let the Kighrt take
cognizance of it? You know very well that underiglg 227, the Constitutional Courts have got therall
supervision of all the courts, subordinate courtd the tribunals, and they can come forward withmiing of
the rules. Similarly, you have got Article 145, whéhe Supreme Court can frame the rules accordiffghey
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want it, the Parliament can make it as an enactniémrefore, we are gradually taking the positiértha
Courts to make their own Civil Rules of Practical ave are telling them, just like the Courts ardinglhow
much Green Tax you can fix, which is an Executiwkybut they are doing it. Similarly, we are takidicial
powers, or the judicial work power. We feel thatiyoay create a Commercial Court with certain poyeith
certain pecuniary jurisdiction. You can make a saf@aSchedule for fixing the cases in a pecuniianit.| For
example, under the Multi-Model Transport Act, thesues, which are more than the stipulated pecuniary
jurisdiction, will be attracted by the District Comercial Courts. They will dispose of the case. ®uisposal
will be there. And, when the District Judges areruged, the State Governments and the High Caantfnd
out as to who are the experts from the candidaieshe District Judge. They can choose people ftioat
particular field as a District Judge. Then, youédget the Division Bench. From the Division Bentite matter
should be settled. Exceptionally, under Article 18%an go for the SLP. Otherwise, it has to btlest Why
don't you think on that line? We think that if yaant to have a fast track system, you should be éobugh to
have the fast track system. Don't worry about othiexgs, like whether it will be workable or nobfFworkable
things our feeling is that let us have a tabulatibthe special enactments which are having a sibkeore than
Rs.10,000 crores, Rs.1,000 crores or Rs.100 crat@sh need to be implemented immediately, investnhas
to be attracted, or infrastructure has to be cotegleThese types of things can be tabulated andriemgnted
for a certain period. You can ask the nodal Mifgstito bring their own enactments within the Schedo that
the jurisdiction of the Tribunal can be abolishedl @ahe sitting Judge, as a Commercial Court, camfgoit.
This is the way we are thinking about it. You capgement it if you want, but our feeling is thayou want to
have a fast track system, have the boldness to thatesystem. Don't mingle it again with the cortiaral
Court system and make it delayed. That is one &spec

Another aspect is arbitration. Again, you wantbting arbitration within the system of civil courts
Kindly allow these arbitrations to be separate @ns a parallel system which, according to theicbof the
parties, as they make it in the agreement or th&ract, can be allowed like that.

CHAIRMAN (CONTD.): In that manner, we would like to request you. Wantmo suggest you to go in for
quicker remedies for investors. Also, the dispetofution system should be as quick as possitdesiimmary
manner. You can bring up a model of the systemchlviban be adopted under the CPC provisions. Itbean
subjected or altered according to the concerneth Bigurts and the High Courts and the State Govenhoan
take advantage of this enactment and notify speoiaits for that purpose because many of the HigirS say
that they are not having so many cases of the cooiaherature. Many of the courts just like the deuof
Mumbai, Hyderabad, Chennai and others say that tleeyl it. Different opinions have come up. We pilk
everything in the recommendations part. You condidem, and, accordingly, you can make your prdjmos
when you are making a new Bill to be introducethim Parliament.

SHRI MAJEED MEMON: As regards arbitration, what is understood is ghabably it is a settlement outside
the court, or something like that. Litigation tale®t of time. When arbitration takes place, thele spirit of
arbitration is to cut down time, and, decide itf#s a businessman, | would say, | won't mindget 10 today
instead of 20 after ten or twenty years. So, atdn, by its very concept, is something which rseta be
expeditiously worked out, and, it must assume itipalrherefore, the Chairman's suggestion is thiagrmwe
should have arbitration, let us have arbitratiothathighest level, appellate level, which assufimedity for all
purposes. | think, we must have that kind of system

SHRI SUKHENDU SEKHAR ROY: Now, | am a little bit frustrated because now | @daome to know that
this is going to be withdrawn, and, till such péerithis is replaced by another Bill, we shall hawe ather
consideration with regard to this Bill. A new Bi#l coming up.

CHAIRMAN: But before that, whatever experience we have gbatever inputs we have got, must be given
to the Government so that they can appreciaterth@qus position and come out with a proper Bill.

SHRI SUKHENDU SEKHAR ROY: In regard to this ordinance, kindly look at pageclause 12(1)(d). It
says, "where the relief sought in a suit, appeaaplication relates to any other intangible righe market
value of the said rights as estimated by the pffirghall be taken into account for determiningeSified

Value."

My query is: what is this 'any other intangiblght’, how it is to be determined, and, who will
determine it?

SHRI P.K. MALHOTRA: Sir, | think, you have to give some leverage topkeson who is coming before the
Court with respect to the manner as to how he iisggt value his intangible assets or intangibignts. Maybe
the court fee and other things will depend on thkse which he determines. Because he has to payothéfee
also, he will not be unreasonable in determining ¥hlue with respect to his own rights. That is tvbar
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intention was. Basically, it is based on the recandations made by the Law Commission of India whieee
deliberation took place with the Judges, with thecpcing Advocates and with the industry.

SHRI P.K. MALHOTRA (contd.) : All three were consulted and then the provisiagse incorporated, and
our Bill is alImost based on the recommendatiorhefltaw Commission of India.

SHRI SUKHENDU SEKHAR ROY : | think that it requires re-thinking. Otherwidégre is a lot of scope of
interpretation and misinterpretation.

CHAIRMAN : You think about that definition clause. We willggest it. It is left to you, but | feel some High
Court Judges have commented. We will quote that #dat many enactments are coming but nothing is so
effective that it can be practiced. We have toteaethis enactment is in force and special enaatsnehich are
made should be made as a separate Schedule fdr thkicourt should have the jurisdiction. We vatitn a lot

of things within six months or one year and theiciady will also learn about it and automaticallyora and
more special courts can be created, commerciatsoan be created according to the discipline witiely are
having, according to the special enactments whieh are adding in the Schedule. We found in today's
newspaper that you have taken steps to reduce uhber of Tribunals from 55 to 15 according to the
Committee's report. We are happy about it. Sinyilawe have to see a day where there should noinpe a
Tribunal but, at the same time, there should hgeadourt which makes it expeditiously and thereuwti be a
single appeal. With that, the matter should beexlodVe should not have the luxury of having too ynan
Tribunals, too many ways of dragging on the maifée. want to have the investment to be protectethalf is

so, we have to make a separate fast-track systémmuie system so that the court is also happiyvieaare not
encroaching upon their duty. At the same time, Witir consensus, we will create a system. Wemadlke that
report so that you can use it according to youessity and also the way in which we look at thaess

SHRI P.K. MALHOTRA : Sir, the suggestion which is coming from the hBhairman is a very, very valuable
suggestion so far as | am concerned because | kildive hon. Members of the Committee, most of thara
legal experts themselves. They have deliberated this. Not only that, the expert evidence has lieken by
this hon. Committee, and whatever suggestions@reng, they are all based on the inputs given leyetkperts
as well as by the hon. Members. Sir, there may baymmodels available with us for implementationd an
probably this is one of the good models which yoel suggesting, but the model which we have adopted,
have submitted earlier, is again based on the efalitons which have taken place before the Law Cission
of India which was headed by a former Chief Justitthe High Court and had two Judges as Membérsrer
also, the deliberations have taken place with tideistry, with the practitioners, with the Judges, t8is is also
a very good model which the hon. Chairman is sugggesMaybe, once we get that report, we will diséty
deliberate on this because, ultimately, we havsetothat the last man on the ground must get gustice very
objective of passing these laws is welfare of thblip at large, and so far as our economy is covegkrit
should grow. If good suggestions are coming, wedafeitely open to that and we will definitely cider it,
Sir. Thank you.

CHAIRMAN : Thank you very much. The meeting is adjourned.

(The witnesses withdrew and the Committee then adjoned at 5.54 p.m.)
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