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PREFACE BY CHAIRMAN

I consider it a singular privilege and a great pleasure to present the 48™ Report

of this Committee on the Lokpal Bill, 2011.

It is ironical, and even somewhat paradoxical, that corruption, an issue as old
as mankind'can generate so much contemporary debate, ignite large volumes of both
light and heat. The fact that corruption, which has spread like a virulent epidemic in
the very genetic code of society, has been brought to the forefront of our collective
consciousness in recent times, is both a compliment to all those who have crusaded for
strong anti corruption measures as also a reflection of the public's growing angst,

revulsion and disgust at the proportions acquired by this disease.

But no one can afford to, and no one should, ignore the basic truth that no
magic wand or special button has been conceived or invented, the activation of which
can eliminate or even significantly reduce this scourge within a short time. Nor can
anyone be oblivious to the reality that corruption can suffer significant and tangible
reduction only by a holistic and multi-pronged approach and that no single initiative in
this regard can be even significantly, much less conclusively, efficacious. To ignore
the fact that the Lokpal Bill operates only within the limited zone of ex-post facto,
punitive or deterrent measures would be to ignore reality itself. Such punitive
measures cannot be a substitute for other significant prophylactic initiatives.
Corruption flourishes in the interstices of structures, mechanisms, rules, regulations
and practices, which not only facilitate it but promote its multiplication like an
uncontrollable hydra headed monster. It is those facilitative structures and practices
which have to be attacked, if punitive and deterrent measures like the Lokpal Bill are

to have any lasting impact. In a nutshell, law has to seek not only to make corruption

"In fact, Kautilya in Arthasastra, has given a detailed list, referring to not less than forty ways of embezzlement
that the treasury officers in his time were used to practice. The most common of them were pratibandha or
obstruction, prayoga or loan, vyavahara or trading, avastara or fabrication of accounts, pariahapana or causing
less revenue and thereby affecting the treasury, upabhoga or embezzling funds for self enjoyment, and apahara
or defalcation.



painful and hurtful after the event, but to make corruption unnecessary, undesirable
and difficult to embark upon at the inception. Indeed many of such prophylactic
measures do not need legal changes but intelligent, calibrated and targeted policy

changes.

Similarly, even within the punitive and deterrent zone where the Lokpal
initiative largely operates, support structures, ancillary provisions and related
initiatives are as much, if not more important, than the Lokpal itself. Some are
discussed in Chapter 15. Many other vital ones, like initiatives necessary in respect of
reducing black money (both domestic and foreign), alteration of rules and practices in
the realm of realty transactions, elimination of discretionary powers department-wise,
focusing upon and targeting state largesse in areas like mines, contracts and so on and
so forth, are not the subject matter of this Report and hence not discussed here. In the
ultimate analysis, it is only a synergical and cumulative aggregation of these diverse
legal and policy initiatives which can effectively attack and reduce this malignant

disease.

Though there are many creative initiatives and " firsts" in this Report, it is not
possible to exhaustively list them. They include a specific recommendation to
categorically have a statutory provision imparting genuine independence to the CBI
by declaring, for the first time, that it shall not be subject, on the merits of any
investigation, to either the administrative Ministry or the Lokpal. Secondly, it
separates, for the first time, investigation from prosecution, thereby strengthening
each and making each more professional and objective, apart from initiating for the
first time, the creation of a premier prosecution department under the Lokpal. Thirdly,
the Selection Committee, for the first time, includes a joint nominee of the three major
constitutional post holders. Fourthly, Lokayuktas and the Lokpal are, for the first time,
sought to be subsumed under a common enactment. Fifthly, constitutional status is
sought to be conferred, again for the first time, not only upon the Lokpal institution
but also upon the proposed Grievances Redressal body. Sixthly, the Report

recommends abolition of all sanctions, by whatever name called. Finally, the CVC is,



for the first time , made responsible for the large chunk of class C employees, with a

supra added reporting requirement to the Lokpal.

The journey of this Committee has been most exciting and enjoyable,
irrespective of the destination, as reflected in the sense of the Committee in this
Report or the dissents or the eventual outcome in Parliament. The Committee held
fifteen meetings over less than two and a half months between the real
commencement of its proceedings on September 23, 2011 and the submission of the
actual report in the second week of December, 2011. In individual terms, it interacted

with 140 witnesses and its deliberations spanned approximately 40 hours.

Given the contemporary context in which this Bill was referred to the
Committee, as also the diverse and extremely large canvas involved, there is an
understandable sense of satisfaction in having expeditiously reached the stage of
submitting the Committee's report. On an issue like this, which inevitably involves a
somewhat uneasy melting pot of law, technicalities, the scrutiny of the nation,
pressing exigencies of speed and time, an inevitable dose of politics and an
overarching desire to be true to ones’ individual and collective consciousness, there is
bound to be disagreement and dissension, sometimes even heated. But, personally, I
am impressed, indeed astonished, at the high degree of convergence on a diverse
number of issues which are addressed in this report and which aggregate over 25.
Some may see the glass half full, in the sense of looking at the dissenting notes, but I
see the glass well above half full, based on the significant and laudatory degree of
convergence on diverse and contentious issues. Even where there were
disagreements, only in the last couple of meetings prior to adoption (none before),
they did not vitiate the extremely cordial, dignified and principled level of exchanges
which have prevailed right from the inception through to the conclusion of the

proceedings of this Committee.

I do not think that I am guilty of any error or exaggeration when I say that the
members of this Committee started this journey as relative strangers, but finished as

friends. Equally, I have no doubt that each member individually, and the Committee



collectively, exemplified and symbolised the Voltairian spirit that wherever they
disagreed, they nevertheless upheld the right of the other person to disagree with

them, even vehemently.

In the end, all I can say is that we have not tried to please anyone or everyone.
We have tried to be true, individually to our respective consciences and collectively to
Parliament and the nation. The Report is liable to be judged kindly or harshly by
some or, indeed, to be ignored by others . All one can hope for is that the detailed
collection and aggregation, not only of each conclusion but of every reason and
argument in support of that conclusion, summarised in one chapter (Chapter 17) will

be carefully perused before judgment, casual or considered, interim or final, is passed.

I would be failing in my duty if I did not express gratitude for the constructive
cooperation which I have received from each member of the Committee, irrespective
of convergence or chasm. The witnesses, many of them experts and very eminent,
gave willingly and uncomplainingly of their time and effort and all of it, gratis. The
response from the public was overwhelming as reflected in the written memoranda
received. The Administrative Ministry (Ministry of Personnel) was most helpful and
cooperative. Perhaps no Chairman has driven the Secretariat staff harder and longer.
Both Saturdays and Sundays, especially when I dictated the Report, with long hours at
the Annexe, were par for the course. Mr Deepak Goyal, the head of my team,
provided very able leadership to his entire team, and toiled ceaselessly whenever |
entrusted anything to him. He was ably supported by Sh KP Singh, Sh K. N. Earendra
Kumar, Ms Niangkhannem Guite, Ms. Catherine John, Sh. D.D. Kukreti, Sh.
Yogendra Singh and Ms Madhu Rajput and a whole relay chain of stenographers who
willingly took eight hour dictations from me on more than three weekends. In a lighter
vein, | had expressed the certainty of my belief that the Secretariat were praying and
waiting for the day when I would demit office as Chairperson of this august
Committee, since they had no other hope of getting respite! I would also like to place
on record my deep appreciation for all the assistance and support received from every

one, not necessarily named herein, to complete this endeavour expeditiously.



In the ultimate analysis, the responsibility for all the errors rests with me, and,
to a lesser extent, with the Committee which adopts the Report as reflective of the
broad consensus in the Committee. The reasons for the conclusions flowing from the
memoranda, depositions and internal deliberations have formed the Committee's
recommendations and are set out in detail at the end of each Chapter. This last section
of each Chapter tries to argue and states the persuasive details behind each conclusion.
All these end sections from each Chapter have been aggregated and reproduced in the
last Chapter, Chapter 17, providing a useful and elaborate summary. All dissent notes

have been appended.

(DR. ABHISHEK MANU SINGHVI)

CHAIRMAN,
COMMITTEE ON PERSONNEL, PUBLIC
GRIEVANCES, LAW AND JUSTICE
December 7, 2011.
New Delhi.
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CHAPTER - 1

INTRODUCTION

The Lokpal Bill, 2011 was introduced* in the Lok Sabha on 4™ August, 2011. It was
referred®® by the Hon’ble Chairman, Rajya Sabha to the Department-Related
Parliamentary Standing Committee on Personnel, Public Grievances, Law and Justice

on the 8™ August, 2011 for examination and report

The Bill (Annexure-A) seeks to provide for the establishment of the institution of
Lokpal to inquire into allegations of corruption against certain public functionaries
and for matters connected therewith or incidental thereon.

The Statement of Objects and Reasons, appended to the Bill reads as under:-

"The need to have a strong and effective institution of Lokpal has been felt for quite
sometime. The Administrative Reforms Commission , in its interim report on the
'problems of Redressal of Citizens' Grievances submitted in 1966, inter alia
recommended the setting up of an institution of Lokpal at the Centre in this regard.
To give effect to this recommendation of the Administrative Reforms Commission,
eight Bills on Lokpal were introduced in the Lok Sabha in the past, namely in the
years 1968, 1971, 1977, 1985, 1989, 1996, 1998 and 2001. However, these Bills had
lapsed consequent upon the dissolution of the respective Lok Sabha except in the case
of 1985 Bill which was withdrawn after its introduction.

A need has been felt to constitute a mechanism for dealing with complaints on
corruption against public functionaries in high places. In this regard, the Central
Government constituted a Joint Drafting Committee (JDC) on 8th April, 2011 to draft
a Lokpal Bill.

Based on the deliberation and having regard to the need for establishing a strong and
effective institution of Lokpal to ingjuire into allegation of corruption against certain
public functionaries, it has been decided to enact a stand alone legislation, inter alia
to provide for the following matters, namely :-

(i) to establish an Institution of Lokpal with a Chairperson and eight Members of
which fifty per cent shall be Judicial Members,

(ii) to set up Lokpal's own Investigation Wing and Prosecution Wing with such
officers and employees a felt by it to be necessary;

(iii)  the category of public functionaries against whom allegation of corruption are
to be inquired into, namely :-

a. a Prime Minister, after he has demitted office;
b. a Minister of the Union;
c. a Member of Parliament;

*

Published in Gazette of India (Extraordinary) Part-II Section 2 dated 4™ August,, 2011.
Rajya Sabha Parliamentary Bulletin Part-IT (No.1937) dated 9" August, 2011.



(iv)

v)
(vi)
(vit)
(viii)

(ix)
(x)

(xi)
(xii)

(xiii)

(xiv)

1.4.

d. any Group "A" officer or equivalent,

e. a Chairperson or member or officer equivalent to Group "A" in any
body, Board, corporation, authority, company, society, trust,
autonomous body established by an Act of Parliament or wholly or
partly financed or controlled by the Central Government;

1 any director, manager, secretary or other officer of a society or
association of persons or trust wholly or partly financed or aided by the
Government or in receipt of any donations from the public and whose
annual income exceeds such amount as the Central Government may be
notification specify but the organizations created for religious purposes
and receiving public donations would be outside the purview of the
Lokpal.

To provide for a mechanism to ensure that no sanction or approval under section 197
of the Code of Criminal Procedure, 1973 or section 19 of the Prevention of
Corruption Act, 1988, will be required in cases here prosecution is proposed by the
Lokpal.

to confer on the Lokpal the power of search and seizures and certain powers of a
Civil Court;

To empower the Lokpal or any investigation officer authorized by it in this behalf to
attach property which, prima facie, has been acquired by corrupt means,

To lay down a period of limitation of seven years from the date of commission of
alleged offence for filing the complaints before the Lokpal;

To confer powers of police upon Lokpal which the police officers have in connection
with investigation;

To charge the expenses of Lokpal on the Consolidated Fund of India,

to utilize services of officers of Central or State Government with the consent of the
State Government for the purpose of conducting inquiry;

To recommend transfer or suspension of public servants connected with allegation of
corruption;

To constitute sufficient number of Special Courts as may be recommended by the
Lokpal to hear and decide the cases arising out of the Prevention of Corruption Act,
1988 under the proposed enactment,

To make every public servant to declare his assets and liabilities, and in case of
default or furnishing misleading information, to presume that the public servant has
acquired such assets by corrupt means;

To provide for prosecution of persons who make false or frivolous or vexatious
complaints.

The notes on clauses explain in detail the various provisions contained in the Bill.

The Bill seeks to achieve the above objects.”

In slight deviation from the normal procedure followed by Standing Committees for
examination of Bills, there was a detailed discussion on the statement of the Minister

of Finance on the issues relating to the setting up of the Lokpal in both the Houses of
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ii.

iil.

1v.

Parliament on the 27" August, 2011. These proceedings were also transmitted to the
Committee. The Rajya Sabha Secretariat communication dated the 30™ August, 2011
in this behalf addressed to the Chairman, Standing Committee, reads as follows:-

“I am directed to inform you that the Chairman, Rajya Sabha, has desired that the
proceedings of the Rajya Sabha and Lok Sabha dated the 27" August, 2011
pertaining to the discussion on the statement made by the Minister of Finance on
issues relating to setting up of Lok Pal may be transmitted to the Department-related
Parliamentary Standing Committee on Personnel, Public Grievances, Law & Justice
for its perusal while formulating its recommendations on the Lok Pal Bill,. 201 1.

Accordingly, a copy each of the relevant proceedings of the Rajyva Sabha and Lok
Sabha is enclosed for your kind perusal.”

The discussion in the two Houses of Parliament was in the backdrop of divergent
views in the Joint Drafting Committee constituted by the Government for preparing a
draft on the Lokpal Bill. The Committee consisted of five nominees of the Civil
Society (led by Shri Anna Hazare) and five nominees of the Government. Initiating
discussion in both the Houses, Hon’ble Finance Minister gave a background of the
matter leading to holding of discussion in Parliament on the setting up of Lokpal. He
enumerated the following six major areas of divergent views in the Joint Drafting

Committee:-

Should one single Act be provided for both the Lokpal in the Centre and Lokayukt
in the State? Would the State Governments be willing to accept a draft provision
for the Lokayukt on the same lines as that of the Lokpal?

Should the Prime Minister be brought within the purview of the Lokpal? If the
answer is in affirmative, should there be a qualified inclusion?

Should Judges of the Supreme Court and High Courts be brought within the
purview of the Lokpal?

Should the conduct of Members of Parliament inside Parliament, their right to
speak and right to vote in the House, be brought within the purview of the
Lokpal? Presently such actions of the Members of Parliament are covered by
article 105(2) of the Constitution?

Whether Articles 311 and 320 (3) (c) of the Constitution notwithstanding
members of a civil service of the Union or an All India Service or a Civil Service

of a State or a person holding a civil post under the Union or State, be subject to
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ii.
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1.8.

1.9.

Vi.

enquiry and disciplinary action including dismissal and removal by the Lokpal
and Lokayukta, as the case may be?
What should be the definition of the Lokpal, and should it itself exercise quasi-

judicial powers also or delegate these powers to its subordinate officers?"

Apart from other issues, the following three issues were discussed in both the

Houses:-

Whether the jurisdiction of the Lokpal should cover all employees of the Central

Government?

Whether it will be applicable through the institution of the Lokayukt in all States?
Whether the Lokpal should have the power to punish all those who violate the

'grievance redressal mechanism' to be put in place?

During the discussion in Parliament, Members demonstrated serious commitment to
evolve an effective mechanism to deal with the menace of corruption. The discussion
covered several related issues as well, besides the three specific issues referred to
above. Members discussed the need to bring all classes of bureaucracy within the fold
of the Lokpal while expressing apprehensions about the overburdening of the
institution. Similarly, Members were concerned about preservation of the federal spirit
of our Constitution. The issue of bringing the grievance redressal mechanism under the
Lokpal or having a separate law for this purpose was also discussed.

(A gist of the debate in both the Houses is placed as Annexure B).

In his reply to the debate, the Minister of Finance concluded in both the Houses in
these words:-

“ This House agrees in principle on the Citizens Charter, Lower Bureaucracy to be
brought under Lokpal through appropriate mechanism and Establishment of Lok
Ayuktas in the States. I will request you to transmit the proceedings to the
Department-related Standing Committee for its perusal while formulating its
recommendations for a Lokpal Bill.”

The deliberations in the two Houses of Parliament gave guidance to the Committee in
the accomplishment of the task assigned to it. The Committee, however, also had
before it vast inputs on the subject from various sources. Recommending an
appropriate legislative architecture for the purpose was a complex task for the

Committee as it was to propose a solution which harmonized and married the

concerns of constitutional validity, operational efficacy and consensus amongst the
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diverse views reflected in the Committee's deliberations. The Members of the
Committee, however, have put in their best possible efforts to deal with the essence of
the opinions expressed by the House collectively. The diverse pool of knowledge of
the Members, opinions of eminent experts and the suggestions received from a
comprehensive and diverse cross-section of society helped the Committee to
formulate solutions taking into account the aspects of functional feasibility and
constitutional validity in addition to political consensus.

In order to have a broader view on the Bill, the Committee decided to invite
views/suggestions on the issue from desirous individuals/organizations. Accordingly,
a press release was issued inviting views/suggestions. In response to the press release
published in major English and Hindi dailies all over India on the 20th August, 2011,
a number of representations/ memoranda were received. The Committee received
approximately 10,000 responses from different sections of society.

The Committee also forwarded 216 select memoranda from out of the ones received
from the individuals/organizations to the Department of Personnel and Training for
their comments thereon. A list of such memoranda along with the gist of views/
suggestions contained therein and the comments of the Department of Personnel and

Training thereon is placed at Annexure- C.
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CHAPTER -2
COMMITTEE PROCEEDINGS AND TIMELINES

Though the Lokpal Bill, 2011 was referred to the Committee on August 8, 2011, it
was followed immediately by a demonstration by Team Anna, a large gathering at
Ramlila Maidan and a fast by Shri Anna Hazare. These events occupied the space
from 16th to 28th August, 2011.

On August 27, 2011 both the Houses of Parliament discussed the issue and the
proceedings were directed to be transmitted to the Standing Committee. This has been
summarized in the preceding chapters read with the gist of debates annexed at
Annexure B.

Barely four days thereafter, before any work could start, the Standing Committee’s
term lapsed. In effect, in law and in fact, no Standing Committee of Parliament
existed from August 31, 2011 till September 16, 2011. The present Committee could,
therefore, become operational only after re-constitution w.e.f. September 23, 2011
when it held its second meeting. Hence, though the Committee had with great alacrity
held its first meeting with Team Anna for over two hours on August 10, 2011, a day
after the Bill was referred to it, it could, in effect, commence its deliberations on the
Lokpal Bill, 2011 only w.e.f. September 23, 2011. The fact that the re-constitution of
the Committee is always deemed to be retrospective w.e.f. the date of lapsing (August
31, 2011), does not, however, permit the actual meeting of the Committee during the

period between the lapse and its actual reconstitution.

From September 23, 2011 till November 24, 2011, the Committee held 11 sittings
spread over approximately 30 hours. During this period, 38 persons / organizations
came before the Committee as witnesses to present their views. These included
virtually every segment of society, including, lawyers and jurists, former Chief
Justices of India, representative organizations like the Bar Council of India, the heads
and office bearers of diverse chambers of commerce, the heads and office bearers of
diverse print and visual media organizations, NGOs, members of Team Anna (on
three occasions spread over approximately 8 hours), religious organizations,
representative institutions from small and medium size towns across India, CBI,

CVC, eminent writers, think tanks and so on and so forth. In almost all cases the
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witnesses were accompanied by several associates and the Committee, therefore, in
all, had the presence of 140 witnesses.

The Committee held the first of its internal meetings and deliberations on November
14, 2011. It went on to meet on November 15, 24, 25, 30 and December 1 and finally
met on December 7, 2011 to finalise recommendations and to adopt the Report. The
Committee is thus privileged to present this Report on December, 9, 2011. A
Statement showing the business transacted by the Committee in its different sittings is
annexed as ANNEXURE ‘D’.

In a nut shell, therefore, this Committee could become legally operational only w.e.f.
September 23, 2011 and has completed hearing witnesses on 4™ November, 2011. It
had its total deliberations including Report adoption spread over 14 meetings,
together aggregating 40 hours within the space of ten weeks commencing from
September 23, 2011 and ending December 7, 2011.

Though not specific to this Committee, it is an established practice that all 24
Parliamentary Standing Committees automatically lapse on completion of their one
year tenure and are freshly constituted thereafter. This results in a legal vacuum, each
year, of approximately two to three weeks and occasionally, as in the present case,
directly affects the urgent and ongoing business of the Committee. The Committee
would respectfully request Parliament to reconsider the system of automatic lapsing.
Instead, continuity in Committees but replacement of Members on party-wise basis

would save time.
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CHAPTER -3
THE CONCEPT OF LOKPAL :
EVOLUTION AND PARLIAMENTARY HISTORY

There can be no denial of the fact that corruption has always remained a significant
and highly relevant issue to be dealt with in our country. This stands corroborated
from the findings of various international bodies like the World Bank, Transparency
International and other organizations, which have consistently rated India quite low
on this facet. Concerns have repeatedly arisen, in and out of Parliament, for putting in
place appropriate mechanisms to curb corruption. But the Lokpal concept has had an
interesting and chequered history in India.

The initial years following independence witnessed legislators conveying the people’s
concerns to the Government over the issue of corruption through raising of questions
and debates in Parliament. At that time, the scope of the debates was contextually
confined to seeking information from the Government about its anti-corruption
measures and to discussions regarding the formation of anti-corruption
committees/agencies and vigilance bodies to put a check on corruption, but it clearly
reflected the seriousness on the issue of corruption in the minds of Members.
Acknowledging the need for a thorough consideration of the issue, the Government
set-up a Committee under the Chairmanship of Shri K. Santhanam to review the
existing instruments for checking corruption in Central Government. The Committee
inter alia recommended the creation of an apex body for exercising superintendence
and control over the vigilance administration. In pursuance of the recommendations
of the Santhanam Committee, the Government established the Central Vigilance
Commission through a Resolution on 11.02.1964. The Commission was concerned
with alleged bureaucratic corruption and did not cover alleged ministerial corruption
or grievances of citizens against maladministration. While laying the report on the
creation of the CVC on the table of the House, the then Deputy Home Ministerl,
interestingly, recognized that the Commission would be overburdened if the

responsibility to redress the citizens’ grievances against corruption were to be placed

1

Statement made by the then Deputy Minister in the Ministry of Home Affairs, Smt. Maragatham
Chandrasekhar in the Rajya Sabha on 16™ December, 1963, Rajya Sabha Debates, Vol. XLV, No. 21,
P.3572.
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upon it and the Commission might, as a result, be less effective in dealing with the
core problem of corruption.

While the country had been grappling with the problem of corruption at different
levels including at the level of Parliament, there emerged globally, and especially in
the Scandinavian countries, the concept of Ombudsman to tackle corruption and/or to
redress public grievances. A proposal in this regard was first initiated in the Lok
Sabha on April 3, 1963 by the Late Dr. LM Singhvi, MP2. While replying to it, the
then Law Minister observed that though the institution seemed full of possibilities,
since it involved a matter of policy, it was for the Prime Minister to decide in that
regard3. Dr. LM Singhvi then personally communicated this idea to the then Prime
Minister, Pandit Jawahar Lal Nehru who in turn, with some initial hesitation,
acknowledged that it was a valuable idea which could be incorporated in our
institutional framework. On 3rd November, 1963, Hon’ble Prime Minister made a
statement in respect of the possibilities of this institution and said that the system of
Ombudsman fascinated him as the Ombudsman had an overall authority to deal with
the charges of corruption, even against the Prime Minister, and commanded the
respect and confidence of all4. Resolutions, in this behalf in April 1964 and April
1965 were again brought in the Lower House and on both occasions, during the
course of discussions, the House witnessed near unanimous agreement about the
viability, utility and desirability of such an institution5. However, in his resolution,
the Member of Parliament (Dr. L.M. Singhvi) did not elaborate upon the
functions/ powers of the institution, but instead asked for the appointment of a
Committee of Members of Parliament who would consider all the complex factors
relating to this institution and would come forward with an acceptable and consensual
solution. While making a statement in the House on 23rd April, 1965, Dr. L.M.

Singhvi elucidated the rationale of the institution as:

Lok Sabha Debates dated 3™ April, 1963, vol. XVI, P.7556-7558

ibid., P.7590-92

His initial hesitation to this idea was probably due to the Scandinavian origin of the nomenclature of the
institution. In a lighter vein, he happened to ask Dr. L.M. Singhvi “To what zoo does this animal belong”
and asked Shri Singhvi to indigenize the nomenclature of the institution. Dr. L.M. Singhvi then coined the
term Lokpal / Lokayukta to modify the institution of Ombudsman to the Indian context (as related by Dr.
L.M. Singhvi to the Chairman of this Committee). Also referred to by Mr. Arun Jaitley M.P. during the
Parliament Debate on 27" August 2011. He started the debate in the Upper House thus:-“Now,
‘Ombudsman’ was a Scandinavian concept and, coincidentally, on 3" April, 1963, then an Independent
young Member of the Lok Sabha, Dr. L.M. Singhvi, in the course of his participation in a debate for having
an Ombudsman in India, attempted to find out what the Indian equivalent could be, and this word ‘Lokpal’
was added to our vocabulary, the Hindi vocabulary, by Dr. L.M. Singhvi who translated this word.”

Lok Sabha Debates dated 23™ April, 1965 P. 10839 - 40.
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..... an institution such as the Ombudsman must be brought into existence in our
country. It is for the sake of securing justice and for cleansing the public life of the
augean stable of corruption, real and imaginary, that such an institution must be
brought into existence. It is in order to protect those in public life and those in
administration itself that such an institution must be brought into existence. It is to
provide an alternative to the cold and protracted formality of procedure in course of
law that such an institution should be brought into existence. There is every
conceivable reason today which impels to the consideration that such an institution is
now overdue in our country...."”

The word Lokpal etymologically, means the "protector of the people". Adopting the
famous Lincolnian phrase, it can also be seen as a protection/protector "of the people,
by the people, for the people". The word 'Ombudsman', on the other hand, is rooted in
the Old Norse language, essentially meaning "representative", i.e. an official charged
with representing the interests of the public by investigating and addressing
complaints reported by individual citizens. Roman Law has also had a similar
counterpart viz. the "tribunition role "of a person/institution, whose role was to
intercede in the political process on behalf of common citizens and in Roman times
was fulfilled by elected officials.

These efforts set the stage for evolving an institution like Ombudsman in India and
consequently, the idea of Lokpal surfaced in the national legislative agenda. Later, the
Government appointed an Administrative Reforms Commission which in its
recommendation suggested a scheme of appointing Lokpal at Centre and Lokayuktas
in each State7.

Thereafter, to give effect to the recommendations of the First Administrative Reforms
Commission, eight Bills were introduced in the Lok Sabha from time to time.
However, all these Bills lapsed consequent upon the dissolution of the respective Lok
Sabhas, except in the case of the 1985 Bill which was subsequently withdrawn after
its introduction. A close analysis of the Bills reflects that there have been varying
approaches and shifting foci in scope and jurisdiction in all these proposed
legislations. The first two Bills viz. of 1968 and of 1971 sought to cover the entire
universe of bureaucrats, Ministers, public sector undertakings, Government controlled

societies for acts and omissions relating to corruption, abuse of position, improper

motives and mal-administration. The 1971 Bill, however, sought to exclude the Prime

® Lok Sabha Debates dated 23" April, 1965, P. 10844. It is ironic that something described as "overdue" in
1965 by the MP is being enacted in 2011!

Problems of Redress of Citizen and Grievances, Interim Report of the First Administrative Reforms

Commission, 1966.



Lastly,

3.6.

Minister from its coverage. The 1977 Bill broadly retained the same coverage except
that corruption was subsequently sought to be defined in terms of IPC and Prevention
of Corruption Act. Additionally, the 1977 Bill did not cover maladministration as a
separate category, as also the definition of “public man” against whom complaints
could be filed did not include bureaucrats in general. Thus, while the first two Bills
sought to cover grievance redressal in respect of maladministration in addition to
corruption, the 1977 version did not seek to cover the former and restricted itself to
abuse of office and corruption by Ministers and Members of Parliament. The 1977
Bill covered the Council of Ministers without specific exclusion of the Prime
Minister.

The 1985 Bill was purely focused on corruption as defined in IPC and POCA and
neither sought to subsume mal-administration or mis-conduct generally nor
bureaucrats within its ambit. Moreover, the 1985 Bill impliedly included the Prime
Minister since it referred to the office of a Minister in its definition of “public
functionary”.

The 1989 Bill restricted itself only to corruption, but corruption only as specified in
the POCA and did not mention IPC. It specifically sought to include the Prime

Minister, both former and incumbent.

the last three versions of the Bill in 1996, 1998 and 2001, all largely;

(a) focused only on corruption;

(b) defined corruption only in terms of POCA;

(© defined “public functionaries” to include Prime Minister, Ministers and MPs;

(d) did not include bureaucrats within their ambit.

The Lokpal Bill, 2011 enables the Lokpal to inquire into allegations made in a
complaint against a ‘public servant’. With the coining of this new term, the current
Lokpal Bill, as proposed and as sent to this Committee, is distinct from the previous
Bills mainly on the following counts:-

Its jurisdiction is comparatively wider as it has widened the scope of ‘public servant’
by including the bureaucracy as also institutions and associations, wholly or partly
financed or controlled by the Central Government or those who are in receipt of
public money.

It provides for separate investigation and prosecution wings of Lokpal

It makes the declaration of assets by all “public servants’ mandatory and failure to do
so liable to the presumption that such assets have been acquired by corrupt means.

It is far more detailed and more inclusive then earlier versions, with a large number of
principal and ancillary provisions not found in earlier versions.
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It is thus clear that the concept of the institution of Lokpal has undergone vital and
important changes over time keeping in view the changing socio-economic conditions
and varying nature, level and pervasiveness of corruption in society.

Though the institution of Lokpal is yet to become a reality at the Central level, similar
institutions of Lokayuktas have in fact been setup and are functioning for many years
in several States. In some of the States, the institution of Lokayuktas was set up as
early as in 1970s, the first being Maharashtra in 1972. Thereafter, State enactments
were enacted in the years 1981 (M.P.), 1983 (Andhra Pradesh and Himachal Pradesh),
1984 (Karnataka), 1985 (Assam), 1986 (Gujarat), 1995 (Delhi), 1999 (Kerala), 2001
(Jharkhand), 2002 (Chhatisgarh) and 2003 (Haryana). At present, Lokayuktas are in
place in 17 States and one Union Territory. However, due to the difference in
structure, scope and jurisdiction, the effectiveness of the State Lokayuktas vary from
State to State. It is noteworthy that some States like Gujarat, Karnataka, Bihar,
Rajasthan and Andhra Pradesh have made provisions in their respective State
Lokayuktas Act for suo motu investigation by the Lokpal. In the State Lokayukta
Acts of some States, the Lokayukta has been given the power for prosecution and also
power to ensure compliance of its recommendations. However, there is a significant
difference in the nature of provisions of State Acts and in powers from State to State.
Approximately nine States in India have no Lokayukta at present. Of the States which
have an enactment, four States have no actual appointee in place for periods varying

from two months to eight years.
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CHAPTER - 4
CITIZENS' CHARTER AND GRIEVANCE REDRESSAL MECHANISM

INTRODUCTION AND BACKGROUND

There has been a consistent, universal and widespread demand for creating a Public
Grievances Redressal Mechanism and mandating a Citizens Charter for all
government departments and public services in the country. This is to address
grievances of the public in their dealing with public offices for issues not related to
corruption but including vital issues like procrastination, inactivity, unresponsiveness
etc. on the part of public functionaries. Since the Lokpal Bill 2011 drafted by the
government restricted itself to issues relating to corruption, the issue of Grievance
Redressal was not included. The draft Jan Lokpal Bill presented by the team headed
by Shri Anna Hazare includes the issue of grievances redressal/citizens charter to be
also addressed by the institution of Lokpal.

During the debate in Parliament on 27th August 2011 on the issue of setting up of
Lokpal the Citizens Charter issue was one of the key items of the agenda. The
Hon’ble Minister of Finance while summing up the deliberations stated that the
House agreed in principle on, inter alia, the Citizens Charter to be brought under
Lokpal through appropriate mechanism. Notably the United Nations Convention on
Action Against Corruption (UNCAC) does not directly mention that each signatory
State should have a Citizens Charterl.

SUMMARY OF SUGGESTIONS/OBSERVATIONS RECEIVED THROUGH
WRITTEN MEMORANDA

The memoranda received by the Committee carried the following suggestions/
observations:-

The concept of Citizens' Charter was first mooted in a White Paper entitled "The
Citizens' Charter: raising the standard" presented before the British Parliament in July,

1991.

! UNCAC was adopted by the United Nations General Assembly by Resolution 58/4 of 31% October, 2003

and opened up for signature at the high level political signing conference in Merida, Mexico from 9 — 11
December, 2003. The Convention entered into force on 14™ December, 2005.



Basic elements of Citizens' Charter are: (i) transparency (ii) accountability (iii)
availability of information (iv) declared standards of service, with a promise to

improve upon it and (v) an effective and efficient Grievance Redressal machinery.
Include Citizens' Charter, Public Grievances, and Whistleblowers also in the Bill.

Citizens Charter indicating time frame for each work should be introduced and
responsibility of Govt. officer to be fixed; should have provisions for penalties, for

failure to do so.
Blue Print of the proposed mechanism

(i) Every citizen's letter should be acknowledged within a week.
(i1) Every citizen's letter should be replied within a month.

(iii)) Every official who has public contact must wear a name badge.

Grievance Redressal Mechanism must be separated from Lokpal / Lokayuktas and be

modeled on RTI Act, 2005.
Slow progress of any citizen's work to be deemed as "corruption".

A comprehensive legal frame work should be provided under the Central Law by
bringing in a separate legislation under Entry 8 of List-III of Seventh Schedule of the
Constitution, for the purpose of putting in place an effective Grievance Redressal

Mechanism, simultaneously with the Lokpal Bill.

Needed, but in separate Bill for Central institutions and schemes, and separately for

each of the States.

Statutory back up is needed to provide a time limit; service and penalty as imposed by
an appellate authority with Civil Court power; and a second appellate to reviewing
authority be provided. The CVC should be the monitoring agency for citizens’

charters.

Enact public service delivery law and strong grievance redressal mechanism to

effectively address petty corruption in delivery of services.

United Nations Convention on Action Against Corruption (UNCAC) doesn’t directly

mention that each State party should have a “citizens’ charter”.

There are many countries which included the principles of service orientation in their

legislation in one or the other way.
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UNCAC does not mention about who the independent body or bodies should report

to.
SUMMARY OF DEPOSITIONS GIVEN BY WITNESSES

The Ministry of Personnel (DoPT) have, in their comments, observed as follows:-

..... For redressal of public grievances, the Government proposes to bring a separate
legislation before the Parliament”.

Dr. Jayaprakash Narayan, President, Loksatta, while tendering oral evidence before
the Commiittee, stated thus:

..... There is a case for Citizens’ Charter and laws governing that. But, ... ... ..... it must
be applicable only to the notified agencies where there are no supply constraints. This
is a very important consideration because an omnibus legislation saying that there

2

will be a Citizens’ Charter for every service is, simply, not practicable... ..... :
He further stated:

..... Then, as far as grievances are concerned, Mr. Chairman, as I mentioned before,
there will be hundreds and thousands of grievances everyday. They must not come
under Lokpal and Lokayukta. They must come under a separate grievance redressal
authority....."

Speaking on this issue, Shri Ashok Kumar Parija (Chairman, Bar Council of India)
said:-

..... The third issue is regarding citizen charter and grievances redressal. The Anna
Hazare Lokpal Bill provides that each Government Department will have a citizen
charter. We are of the view that we could have a different law for citizen charter and
not mix it with the Lokpal....."

Shri Shekhar Singh (NCPRI) deposed before the Committee as under:-

..... We are not in favour of the grievance redress or citizen's charter being under the
Lokpal. But we have suggested that there ought to be a parallel institution like
grievance redress commissions both at the Centre and State levels. My colleagues will
give you more details on that....."

Smt. Anjali Bhardwaj (NCPRI), while placing their views before the Committee,

stated:-

..... there should be a separate legislation which deals with grievance redressal, and
that legislation should focus on setting up an appropriate decentralized structure for

dealing with issues of grievances. We feel that grievances IR corruption @& HST
Th G H vp Gt T a8 §AR & A 1.2 Rferga &iar & IR JH & P

S’Wgrievancesg:/WWW#W@@?WWW#W
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grievances 3T STTA9} it will collapse under its own weight, and it will not be

effective. Therefore, we feel that a separate body needs to be set up to look into the
issue of grievance redress. It needs to be a decentralized body because people often
have very immediate nature of grievances....."

Shri Harish Salve, Sr. Advocate, Supreme Court of India, while clarifying his view on
the topic,opined thus:-

..... I do not see, Sir, in my respectful submission to you, any specific Entry of the
State which would apply to the framing of a Citizens' Charter and which would then
put it squarely within the power of the Union Parliament. If you do frame a Citizens'
Charter, Sir, then certainly as an incidental power, the Union Parliament can appoint
an agency to enforce that Charter. And if that incidentally encroaches on the State's
field, that is permitted by our Constitution ....."

He further opined :

....... What I suggest is, taking a leaf from the current Electricity Act, which we have,
a structure should be created under the Union law in which States will appoint
grievance redressal authorities. So, that also respects the principle of federalism. We
have it already in the Electricity Act where State Commissions are appointed. So,
under the Union law, you can always leave it to the State Governments to appoint
their own grievance redressal authorities. You can prescribe what the collegium will
be and you can prescribe as to how that collegium will appoint the grievance
redressal authority but it must be left to the States......... 7

ANALYSIS AND DISCUSSION

At this juncture, the Committee also takes note of its earlier reccommendations as
contained in its 29th Report on the subject "Public Grievances Redressal Mechanism"
wherein the Committee had observed :-

" In support of its foregoing recommendations/observations, the Committee, strongly
recommends that the Public Grievance Redressal Mechanism should be envisaged in
a statutory form on the line of the Right to Information Act, 2005 which would make it
mandatory on all State Governments/ UTs/ Ministries/ Departments /Organisations to
pursue the grievance till their final disposal. The Committee also reiterates that like
Right to Information Act in the PGRM system there should be a time limit of 30 days
and provision of fine on delay should be there".

The wide cross-section of opinion available to the Committee through memoranda
and depositions overwhelmingly suggested that there was a dire need for enacting a
Public Service Delivery law. Opinion was divided on whether it should be separate

and distinct from the Lokpal, i.e., be resident in a separate legislation or be part of the

Lokpal, though the preponderant view inclined towards the former.
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One of the prime reasons for this separation, as cited by various witnesses, was that
the institution of Lokpal would be severely burdened and become unworkable if it
also included the jurisdiction of handling public grievances. Public Grievances
Redressal, fortified through a Citizens Charter, would necessarily invite millions of
complaints on a daily basis and it was, therefore, critical that a separate mechanism

was set up more akin to the Right to Information structure.

The other major reason for keeping the Grievance Redressal Mechanism separate is
that these are qualitatively different and easily severable from the issue of corruption

in political and bureaucratic circles.

Citizens' Charter would involve not only framing, but monitoring of a list of DOs and
DON’Ts for the Central Government (and corresponding State Government
departments) which may not at all be feasible for a single Lokpal or a single

Lokayukta to handle.

REASONS AND RECOMMENDATIONS

The Committee believes that while providing for a comprehensive Grievance
Redressal Mechanism is absolutely critical, it is equally imperative that this
mechanism be placed in a separate framework which ensures speed, efficiency
and focus in dealing with citizens' grievances as per a specified Citizens' Charter.
The humongous number of administrative complaints and grievance redressal
requests would critically and possibly fatally jeopardize the very existence of a
Lokpal supposed to battle corruption. At the least, it would severally impair its
functioning and efficiency. Qualitatively, corruption and mal-administration fall
into reasonably distinct watertight and largely non-overlapping, mutually
exclusive compartments. The approach to tackling such two essentially distinct
issues must necessarily vary in content, manpower, logistics and structure. The
fact that this Committee recommends that there must be a separate efficacious
mechanism to deal with Grievance Redressal and Citizens' Charter in a
comprehensive legislation other than the Lokpal Bill does not devalue or

undermine the vital importance of that subject.
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Consequently the Committee strongly recommends the creation of a separate
comprehensive enactment on this subject and such a Bill, if moved through the
Personnel/Law Ministry and if referred to this Standing Committee, would
receive the urgent attention of this Committee. Indeed, this Committee, in its
29th Report on “Public Grievance Redressal Mechanism”, presented to
Parliament in October, 2008 had specifically recommended the enactment of

such a mechanism.

To emphasize the importance of the subject of Citizens' Charter and to impart it
the necessary weight and momentum, the Committee is of the considered opinion
that any proposed legislation on the subject:

(i) should be urgently undertaken and be comprehensive and all inclusive;

(ii) such enactment should, subject to Constitutional validity, also be

applicable for all States as well in one uniform legislation;

(iii) must provide for adequate facilities for proper guidance of the citizens on

the procedural and other requirements while making requests.

(iv)  must provide for acknowledgement of citizen’s communications within a

fixed time frame;
) must provide for response within stipulated time frame;

(vi)  must provide for prevention of spurious or lame queries from the
department concerned to illegally/unjustifiably prolong/extend the time

limit for response;

(vii) must provide for clearly identifiable name tags for each employee of

different Government departments;

(viii) must provide for all pending grievances to be categorized subject-wise

and notified on a continually updated website for each department;

(ix) must provide for a facilitative set of procedures and formats, both for
complaints and for appeals on this subject - along the lines of the

Information Commissioners system set up under the RTI;
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x) must, in the event that the proposed Central law does not cover states,
make strong recommendations to have similar enactments for grievance

redressal/citizen charter at each State level;

(xi) may provide for exclusionary or limited clauses in the legislation to the
effect that Citizen Charter should not include services involving
constraints of supply e.g. power, water, etc. but should include subjects
where there is no constraint involved e.g. birth certificates, decisions,
assessment orders. These two are qualitatively different categories and
reflect an important and reasonable distinction deserving recognition
without which Government departments will be burdened with the legal
obligation to perform and provide services or products in areas beyond

their control and suffering from scarcity of supply.

The Committee strongly feels that the harmonious synchronization of the RTI
Act and of the Citizens' Charter and Public Grievances Redressal Mechanism
will ensure greater transparency and accountability in governance and enhance

the responsiveness of the system to the citizens' needs/expectations/grievances.

Lastly, the Committee wishes to clarify that the conclusion of the Hon’ble Union
Minister for Finance on the Floor of the House quoted in Para 1.8 above of the
Report does not intend to direct or mandate or bind or oblige this Committee to
provide for a Citizen’s Charter within the present Lokpal Bill alone. The
Committee reads the quoted portion in para 1.8 above to mean and agree in
principle to provide for a Citizen’s Charter/Grievance Redressal system but not
necessarily and inexorably in the same Lokpal Bill. Secondly, the reference to
‘appropriate mechanism’ in para 1.8 above further makes it clear that there
must be a mechanism dealing with the subject but does not require it to be in the
same Lokpal Bill alone. Thirdly, the reference in para 1.8 above to the phrase
‘under Lokpal’ is not read by the Committee to mean that such a mechanism
must exist only within the present Lokpal Bill. The Committee reads this to
mean that there should be an appropriate institution to deal with the subject of
Citizen’s Charter/Grievance redressal which would be akin to the Lokpal and
have its features of independence and efficacy, but not that it need not be the
very same institution i.e. present Lokpal. Lastly, the Committee also takes note

of the detailed debate and divergent views of those who spoke on the Floor of



4.20.

4.21.

4.22.

both Lok Sabha and Rajya Sabha on this issue and concludes that no binding
consensus or resolution to the effect that the Grievances Redressal/Citizen’s
Charter mechanism must be provided in the same institution in the present

Lokpal Bill, has emerged.

Contextually, the issues and some of the suggestions in this Chapter may overlap
with and should, therefore, be read in conjunction with Chapter 13 of this
report. Though the Committee has already opined that the issue of grievance
redressal should be dealt with in a separate legislation, the Committee hereby
also strongly recommends that there should be a similar declaration either in the
same Chapter of the Lokpal or in a separate Chapter proposed to be added in
the Indian Constitution, giving the same constitutional status to the citizens

grievances and redressal machinery.

This recommendation to provide the proposed Citizen Charter and Grievances
Redressal Machinery the same Constitutional status as the Lokpal also reflects
the genuine and deep concern of this Committee about the need, urgency, status
and importance of a citizen's charter/grievance machinery. The Committee
believes that the giving of the aforesaid constitutional status to this machinery
would go a long way in enhancing its efficacy and in providing a healing touch to
the common man. Conclusions and recommendations in this regard made in

para 13.12 (j) and (k) should be read in conjunction herein.

Furthermore, the Committee believes that this recommendation herein is also
fully consistent with the letter and spirit of para 1.8 above viz. the conclusions of

the Minister of Finance in the Lower House recorded in para 1.8 above.
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CHAPTER -5
THE PRIME MINISTER: FULL EXCLUSION VERSUS
DEGREES OF INCLUSION
INTRODUCTION AND BACKGROUND
The issue of inclusion or otherwise of PM has received disproportionate media
attention. The Committee received diverse written and oral suggestions varying from
complete exclusion to deferred inclusion to partial inclusion (with subject matter
exclusion) to inclusion subject to significant safeguards/ caveats and finally to total
inclusion simpliciter. There was, however, one fascinating feature in the internal
deliberations of the Committee. The intense debate and divergence during
deliberations within the Committee was not over the Government versus the Jan
Lokpal or some other draft but was between one group of Committee Members who
strongly advocated the total, absolute and complete exclusion of PM and another
group which argued for inclusion subject to a few substantive subject matter
exclusions in addition to very significant and broad procedural safeguards (including
a prior clearance from either a 11 member Lokpal or the full Bench of the Apex
Court).
SUMMARY OF SUGGESTIONS/OBSERVATIONS RECEIVED THROUGH
WRITTEN MEMORANDA
The memoranda received by the Committee carried the following suggestions/
observations:-
Prime Minister cannot be subjected to Lokpal’s jurisdiction in a cavalier manner.
The PM should be altogether kept out of the jurisdiction of Lokpal since Parliament is

the best forum we can trust to enforce integrity in the office of the PM .
Include PM in clause 2(1) (i) with certain caveats.

It is necessary to include PM within the purview of Lokpal otherwise, corrupt
Ministers/Officers will get away by pleading that they had acted with the
approval/knowledge of PM.

At present, any criminal investigation into allegations made against Prime Minister
are required to be investigated by CBI. Therefore, there is no problem if Lokpal

investigates, instead of CBI.

Proceedings concerning Prime Minister to be in camera.



Lokpal may investigate into complaints against PM signed by 50/75/100 MPs; similar
method in States for CM.

Prime Minister is primus inter pares or ‘first among equals’ in the Council of
Ministers. Hence viewed from the Constitutional position, the Prime Minister gets the
position of ‘keystone of the Cabinet arc’ only because he is the Head of the Council
of Ministers and nothing else. There is nothing inherent in the position of Prime
Minister because of which he should be given any special status, especially in matters

relating to investigation of corruption.

Some qualification like ‘clearance from the Supreme Court’ may be introduced in the

Bill to put a wall to prevent black mailing of the Prime Minister.

Proviso may be added to clause 2(1) (i) of the Bill which may read : “Personnel of
Prime Minister’s Office, including Minister-in-charge shall be included within this

clause.”

Any complaint against Prime Minister to be evaluated by a Full Bench of Lokpal for
prima facie evidence. Once the Bench finds prima facie evidence in the complaint, it
may be referred to Full Bench of the apex Court for their opinion. On positive opinion
from the apex Court, Lokpal notifies the ruling dispensation of imminent inquiry
proceedings with a notice of few days giving them time to re-elect a new Prime

Minister.

No special treatment is needed for Chief Minister since there is provision of
President’s rule at State Government level and no power vacuum is created if Chief

Minister has to resign. Article 356 exists for the States, not for the Centre.

Office of PM, including the PM should be under Lokpal. However, acts regarding to
national interest and public order should be excluded from the purview of Lokpal.
Upon indictment, any reference for prosecution action against the PM can be taken

only if the decision is endorsed by simple majority of Joint Session of Parliament.

Bill should include in its ambit, the PM in office; but with certain safeguards like
enquiry only after deliberations by the Full Bench of Lokpal, in consultation with the
CJL



Complaints against PM — all such investigations shall be made in a confidential
manner and in camera; if any information about material aspects is leaked out, the

Investigation Officer shall be prima facie held responsible for such leakage.

If the Lokpal finds a prima facie case against the PM in any complaint against him, he
shall send a detailed report to the CJI, along with all material evidence, to seek
appropriate directions in the matter, and shall not proceed further to file a charge sheet
against the PM, until appropriate direction to do so is given to the Lokpal by the CJI,
or until the expiry of six months from the date of submission of report by the Lokpal

to the CJI, in case the Lokpal does not receive any appropriate direction from the CJI.

Proviso to Clause 17(1)(a) may be added providing for inclusion of serving Prime
Minister if two thirds of members of Lokpal make reference to a sanctioning
Committee comprising of Vice-President, Speaker and the Leader of Opposition, Lok
Sabha and if that Committee sanctions an inquiry into the conduct of the Prime
Minister; and also that no such sanction of inquiry be sought or given against the
Prime Minister in respect of allegations on matter to sovereignty and integrity of India

and the security of the State.

Definition of “Minister” should include “Personnel of PMO, including Minister-in-
charge” — All important policy matters are laid before the PM for its approval; they
pass through PMO with valuable views. Exclusion of PM may protect all those

persons who are privy to such decision.

The personal immunity of PM will cease after he demits office, but if
inquiry/investigation into the facts is postponed till then, valuable evidence may be

lost and immediate adverse impact on the nation may not be prevented.
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Afghanistan — The President heads the executive and His Office is not under the law
on anti-corruption, nor is the judiciary; Bhutan — Every individual residing in Bhutan,
including the Prime Minister, judges and lower bureaucracy, are within ACC
Bhutan’s jurisdiction; Indonesia — all included; USA — President Clinton was issued a
subpoena to testify before a grand jury that was investigating him for possible federal
crimes; the court ruled that President Nixon had to turn over the incriminating White
House tapes, rejecting his claim of executive privilege; UK — Prime Minister is the
head of Government, Prime Minister is subject to the law in the same manner as any
member of the public; Korea — President is both the head of state & head of Govt.
President is subject to the Anti-corruption Act, the Public Service Ethics Act &
relevant corruption provisions under the Criminal Act. However, under the
constitution, the President is entitled to criminal immunity during his tenure of office
except for insurrection or; Australia - All MPs, judges, magistrates, holders of
judicial office are public officials within the meaning of ICAC Act. It extends to
public sector agencies also except Police Force — whose corruption is investigated by

the Police Integrity Commission.

Usually, the criminal investigations against heads of department/state would be
closely linked to parliamentary investigations & legal procedures for impeachment of

a sitting head of state.
SUMMARY OF DEPOSITIONS GIVEN BY WITNESSES

The written comments furnished by the Department of Personnel and Training on this
issue are as follows:-

..... In the context of the Indian polity, the Prime Minister occupies a pivotal position
in the Government’s set up. To ensure that Prime Minister is able to discharge his
functions without any interference from any quarter, it is felt that the Prime Minister
may be kept outside the purview of the Lokpal. However, after the Prime Minister has
demitted the office, he will come within the purview of the Lokpal ....."

Justice M.N. Venkatachalaiah, while placing his considered views, before the

Committee, on this subject matter, opined :-

..... I have made it clear in the Constitution Review Commission Report that the
Prime Minister's Office must be kept out of it. You have no idea of what the Prime
Minister's Office is in a parliamentary democracy......"

“ As extracted from written memoranda submitted by UNDP India to the Committee.
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Dr. Jayaprakash Narayan, while articulating his Party’s view on this topic, stated:-

..... the Prime Minister in our Westminster model is no longer merely first among
equals, the Prime Minister of the country is the leader of the nation. A very large
complex federal polity like India cannot afford to have the Prime Minister go before a
non-Parliamentary body and present himself or defend himself ....... It does not mean
that the Prime Minister should not be accountable. The Prime Minister should be
accountable to the Lok Sabha. That is what the Constitution envisages. Certainly, if
the Lok Sabha feels that there is something seriously wrong, even the parties in power
will not allow the Prime Minister to continue because it is politically not feasible and,
constitutionally, the Lok Sabha must be supreme in dealing with the accountability of
the Government... ..... it also will lead to a potential situation where there will be
roving inquiries without any substance and even if subsequently it is proved that the
Prime Minister's conduct is totally honourable, the damage will be done to the
country because if the country is destabilized, if a Government is weakened, the
damage is irreversible......”

He further stated:

......... Mr. Chairman, to ensure that there are very, very strong safeguards and, in
those safeguards, we do not believe that judiciary should be the safeguard in
protecting the Prime Minister's institution. We believe it must be a Parliamentary
body and, therefore, what we propose is that in case the Prime Minister is sought to
be brought within the purview of the Lokpal's jurisdiction, then, after Lokpal, on the
basis of the prima facie evidence or the material before it, at least, two-thirds
majority asks a Parliamentary Committee to sanction permission to inquire. Our
humble suggestion is that committee should be a three-member committee -- we could
actually have a variant of that -- headed by the Vice-President of India with the
Speaker of the Lok Sabha as a Member and the third member being the Leader of the
Opposition. Nobody can accuse this body of partisanship because, after all, these are
the two high Chairs of the two Houses of the Parliament. The Leader of the
Opposition cannot be accused of being partisan in favour of the Government. If
anything, the Leader of the Opposition would probably be harshly critical. Perhaps,
we can trust these three members to protect the dignity of the Parliament and the
nation's institutions and the privileges of the Executive branch. So, if, indeed, it is
found necessary to include the Prime Minister under the jurisdiction of the Lokpal, a
safeguard of that kind would probably be practical and would probably protect the
interests of the country....... the Prime Minister...is not merely first among equals, but
he occupies a very pivotal position. There is no equivalent of Article 356 in the
Government of India and the Prime Minister is not somebody who can be chosen just
like that,....."
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The representative of NCPRI, while advocating their views on this issue, stated that:-

..... So, we have suggested three or four type of safeguards. Number one, we have
said that only a full Bench of the Lokpal could recommend investigation against the
Prime Minister. Number two that Bench will have to refer the matter to a full Bench
of the Supreme Court. This is like a mandatory appeal to the Supreme Court which
will also examine if there is sufficient evidence. Number three, the Prime Minister
cannot be investigated under vicarious responsibility what somebody else has done,
but only what the Prime Minister allegedly himself or herself has done. Number four,
that there are certain security and other issues which would be exempt from this....."

The views of the Bar Council of India, were expressed by its Chairman, in the
following words :-

..... So we want the Prime Minister out of the Lokpal. Now what we suggest is if the
Prime Minister is required to be included and if there is an inquiry against the Prime
Minister, let it be investigated in-camera by a bench of five-judges of the hon.
Supreme Court presided by the hon. Chief Justice and five senior judges. These
proceedings will be in-camera till a definite conclusion is arrived at....."

The President, Center for Policy Research while tendering oral evidence before the
Committee, put forth his suggestions as under:-

..... the manner in which the Prime Minister should be brought under the Lok Pal is
of some importance. My own view is that I think the Lok Pal Bill, as it currently
stands, gets it mostly right. It asserts the principle that the Prime Minister is not
above the law, therefore, he can be investigated after he demits office. But he makes
due allowance for the fact that the Prime Minister is not just an expression of the
sovereignty of the people, the risks of needless investigations, frivolous investigations
against the Prime Minister as it were holding Government to ransom, keeping the
country’s interests are not inconsiderable and, therefore, the Prime Minister should
be out of the purview of the Lok Pal while he is in office ....."

During his deposition before the Committee, he further observed thus:-

..... Sir, I would submit, there are two models which you can look at. The U.K. has
excessive exclusions, but it has list of exclusions. Foreign affairs and the affairs
relating to the security of the State are two clear examples where, obviously, the
Lokpal can have no look-in. The Hong Kong law is far narrower in its exclusions.
One can debate individual items, whether they should or should not go; maybe the
functioning of the Prime Minister’s Office in the economic Ministries needs to be put
under the Lokpal. But, outside the economic Ministries, I would suggest it would be
hazardous to generally subject the Prime Minister to the jurisdiction of the Lokpal.
We have to strike a balance somewhere and I think, that may be a good line to
consider on which it can be divided............As far as the inclusion of the Prime
Minister in the ambit of the Bill is concerned, my suggestion was on the balance in
India. We must include the Prime Minister, at least, in the working of the PMO in the
Economic Ministry and that include the Ministry of Finance, Ministry of Mines,
Ministry of Telecommunications, the Ministry of Urban Development, Ministry of all
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natural resources, wherever dealing with the taxpayers' money, wherever you are
dealing with the finance must come within the purview of the Lokpal Bill ....."

The representative of CII, commented on this issue as follows:

..... The first issue is the inclusion of the Prime Minister. We believe that the Prime
Minister should be outside the purview of the Lokpal Bill. We also believe that he
could be investigated after he demits office. The rationale for our saying this is that
the Prime Minister is the head of the Government and he needs to run the
Government on a day-to-day basis and anything that hampers his ability to run the
Government is something which is not going to be good for the nation....."

The advocates of the Jan Lokpal Bill, expressed their views on this matter as under:-

..... If any PM works for two consecutive terms, then his works for the first few years
cannot be investigated because no case earlier than seven years could be

"

Shri Amod K. Kanth, while commenting on this issue, stated that :-

..... Anyone who has knowledge of our Constitution and Indian laws knows that the
rule of law does not exclude the Prime Minister of India at all. Only the President and
the Governors have the constitutional immunity. Even today the Prime Minister can
be easily investigated. In fact, to make a special provision for the Prime Minister will
be a wrong suggestion....."

It is significant to note that the Second Administrative Reforms Commission, in its
Fourth Report on "Ethics in Governance" had observed that:-

“The Prime Minister's unchallenged authority and leadership are critical to ensure
cohesion and sense of purpose in government, and to make our Constitutional scheme
function in letter and spirit. The Prime Minister is accountable to the Parliament, and
on his survival, depends the survival of the government. If the Prime Minister's
conduct is open to formal scrutiny by extra-Parliamentary authorities, then the
government's viability is eroded and Parliament's supremacy is in jeopardy...

A Prime Minister facing formal enquiry by a Lok Pal would cripple the government.
One can argue that such an enquiry gives the opportunity to the incumbent to defend
himself against baseless charges and clear his name. But the fact is, one there is a
formal enquiry by a Lok Pal on charges, however baseless they might be, the Prime
Minister's authority is severely eroded, and the government will be paralysed.
Subsequent exoneration of the Prime Minister cannot undo the damage done to the
country or to the office of the Prime Minister. If the Prime Minister is indeed guilty of
serious indiscretions, Parliament should be the judge of the matter, and the Lok
Sabha should remove the Prime Minister from office.”

During the deliberations of the Committee, one of the Members articulated his point

of view as follows:-
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Another Member of the Committee raised a pertinent concern on this topic in the
following words :-

..... Second was the inclusion of the Prime Minister within the ambit of the Lokpal.
There are a lot of serious issues which could be national security, public order,
foreign policy, even there are Ministers, for instance, the Ministers of Defence or
Foreign Affairs. What do we do about them? You have your nuclear installations. You
have your scientists. You have important issues. What do we do about them? Do we
have them in the ambit of the Lokpal? Wouldn't we be compromising on the security
and integrity of the country?....."

ANALYSIS AND DISCUSSION

The issue of the Prime Minister's inclusion or exclusion or partial inclusion or partial

exclusion has been the subject of much debate in the Committee. Indeed, this has

occupied the Committee’s deliberations for at least three different meetings. Broadly,
the models / options which emerged are as follows:

(a) The Prime Minister should be altogether excluded, without exception and
without qualification.

(b) The Prime Minister should altogether be included, without exception and
without qualification ( though this view appears to be that of only one or two
Members).

(© The Prime Minister should be fully included, with no exclusionary caveats but
he should be liable to action / prosecution only after demitting office.

(d) The Prime Minister should be included, with subject matter exclusions like
national security, foreign affairs, atomic energy and space. Some variants and
additions suggested included the addition of “national interest” and “public
order” to this list of subject matter exclusions.

(e) One learned Member also suggested that the Prime Minister be included but

subject to the safeguard that the green signal for his prosecution must be first
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obtained from either both Houses of Parliament in a joint sitting or some

variation thereof.

It may be added that so far as the deferred prosecution model is concerned, the view
was that if that model is adopted, there should be additional provisions limiting such
deferment to one term of the Prime Minister only and not giving the Prime Minister

the same benefit of deferred prosecution in case the Prime Minister is re-elected.

In a nut shell, as far as the large number of the Members of the Committee are
concerned it was only three models above viz. as specified in paras (a), (c) and (d) in

para 5.17 above which were seriously proposed.

Since the Committee finds that each of the views as specified in paras (a), (c) and (d)
in para 5.17 above had reasonably broad and diverse support without going into the
figures for or against or into the names of individual Members, the Committee
believes that, in fairness, all these three options be transmitted by the Committee as
options suggested by the Committee, leaving it to the good sense of Parliament to

decide as to which option is to be adopted.

It would be, therefore, pointless in debating the diverse arguments in respect of the
each option or against each option. In fairness, each of the above options has a
reasonable zone of merit as also some areas of demerit. The Committee believes that
the wisdom of Parliament in this respect should be deferred to and the Committee,

therefore, so opines.

REASONS AND RECOMMENDATIONS

The issue of the Prime Minister's inclusion or exclusion or partial inclusion or
partial exclusion has been the subject of much debate in the Committee. Indeed,
this has occupied the Committee’s deliberations for at least three different
meetings. Broadly, the models / options which emerged are as follows:

(a) The Prime Minister should be altogether excluded, without exception and

without qualification.
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(b) The Prime Minister should altogether be included, without exception and
without qualification ( though this view appears to be that of only one or
two Members).

(©) The Prime Minister should be fully included, with no exclusionary
caveats but he should be liable to action / prosecution only after demitting
office.

(d) The Prime Minister should be included, with subject matter exclusions
like national security, foreign affairs, atomic energy and space. Some
variants and additions suggested included the addition of “national
interest” and “public order” to this list of subject matter exclusions.

(e) One learned Member also suggested that the Prime Minister be included
but subject to the safeguard that the green signal for his prosecution must
be first obtained from either both Houses of Parliament in a joint sitting

or some variation thereof.

It may be added that so far as the deferred prosecution model is concerned, the
view was that if that model is adopted, there should be additional provisions
limiting such deferment to one term of the Prime Minister only and not giving
the Prime Minister the same benefit of deferred prosecution in case the Prime

Minister is re-elected.

In a nut shell, as far as the overwhelming number of Members of the Committee
are concerned, it was only three models above viz. as specified in paras (a), (c)

and (d) in para 5.17 above which were seriously proposed.

Since the Committee finds that each of the views as specified in paras (a), (¢c) and
(d) in para 5.17 above had reasonably broad and diverse support without going
into the figures for or against or into the names of individual Members, the
Committee believes that, in fairness, all these three options be transmitted by the
Committee as options suggested by the Committee, leaving it to the good sense of

Parliament to decide as to which option is to be adopted.

It would be, therefore, pointless in debating the diverse arguments in respect of
each option or against each option. In fairness, each of the above options has a

reasonable zone of merit as also some areas of demerit. The Committee believes



that the wisdom of Parliament in this respect should be deferred to and the

Committee, therefore, so opines.
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CHAPTER -6
MEMBERS OF PARLIAMENT: VOTE, SPEECH AND CONDUCT
WITHIN THE HOUSE

INTRODUCTION AND BACKGROUND

Clause 17(1)(c) of the Lokpal Bill, 2011 enables the Lokpal to inquire into any matter
involved in, or arising from, or connected with, any allegation of corruption made in a
complaint in respect of any person who is or has been a Member of either House of
Parliament. However, sub-clause (2) of this clause specifies that Lokpal shall not
inquire into any matter involved in, or arising from, or connected with, any allegation
of corruption complaint against any Member of either House of Parliament in respect
of anything said or vote given by him in Parliament or any Committee thereof
covered under the provisions contained in clause (2) of Article 105 of the
Constitution. In other words, MPs and ex-MPs fall under the jurisdiction of the
Lokpal for their acts of corruption, except that their acts like speech or voting in the
House cannot be inquired into by the Lokpal to the extent they are covered under
Article 105(2) of the Constitution. The Committee had received detailed inputs on the
issue whether the conduct of MPs in the House (in the form of speech/ vote or action)

should also be brought under the jurisdiction of the Lokpal.

SUMMARY OF SUGGESTIONS/OBSERVATIONS RECEIVED THROUGH
WRITTEN MEMORANDA

Any complaint against a member of any House by Lokpal can be sent to the Presiding
Officer of the House, who will, within a limited (well defined) time, either approve
the inquiry to be conducted against the Member or if he wants to reject the inquiry,

refer it to the Bench of SC/HC which should validate the reasons for such rejection.

To ensure independence of institutions created under the Constitution, only those acts
of MPs in the House where there is a case of undue pecuniary benefit should fall
under purview of Lokpal. Moreover, for prosecution of MPs, the Lokpal
Prosecution/Investigative Committee/Bench should for these specific cases co-opt
additional members who are MPs nominated by the Speaker of Lok Sabha and
Chairman of Rajya Sabha.
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Parliamentary privilege does not cover corrupt acts committed by MPs in connection
with their duties in the House or otherwise. Hence, the Bill should include such

corrupt practices of MPs, whether done in or outside the House.

The speech of an elected MP inside Parliament cannot be subject to the ideological
prejudices of a Lokpal; the vote of an elected Member, if tainted by corruption, must

be tackled by Parliament itself as per its rules and norms.

Clause 17(2) of the Bill should be deleted since there is already a decision of a
Constitution bench of the Supreme Court supporting what the sub section says and

hence it is not necessary to repeat it in the Bill.

SUMMARY OF DEPOSITIONS GIVEN BY WITNESSES

The Ministry of Personnel (DoPT) in its comments furnished to Committee clarified
the issue in the following terms:-

..... It is a matter for examination whether the inquiry by the Lokpal in respect of
anything said or vote given by a Member of Parliament would fall under the category
‘proceedings before a court of law’. If so, the MPs would certainly have to be kept
outside the purview of the Lokpal ....."

Chairman of Bar Council of India placed the views of the Bar Council over this issue
before the Committee as follows:

..... Now so far as conduct of MPs within the Parliament is concerned, our view is
they should be excluded from the purview of the Lokpal. What we believe is that
conduct of MPs within Parliament should be excluded from the purview of the Lokpal
Bill considering the constitutional provisions in respect of privileges of Members in
Parliament. However, in terms of Article 105 (3) of the Constitution, the powers,
privileges and immunities of each House of Parliament and of the Members and the
Committees of each House should be defined by Parliament by a separate law dealing
with the subject....."

The President, Centre for Policy Research, while making a presentation before the
Committee, emphasized that Constitutional protection given to MPs need not be

changed. He put forward his views as:-

..... Now, about inclusion of Members of Parliament, my own view is that the
protection provided to the Members of Parliament under article 105 (2)(iii) should be
sacrosanct. I think for what you say on the floor of the House and the votes and so
forth, there is a reason for that constitutional protection and that should remain....."

6.10  Shri Harish Salve while placing his considered views before the Committee, on this

subject matter, opined as follows;-
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..... Article 105 is extremely clear. The control over the Parliament must lie within the
Parliament. As much as the control within the Courts lie with the Presiding Olfficers,
as much as nobody from outside Court can tell me what to say in the Court, nobody
from outside Parliament can tell any parliamentarian how to behave and what to say
in the Parliament, and that is far too precious a virtue for us to sacrifice or
compromise. But, Sir, do take this occasion to clear up one terrible aberration that
has come into our law. Where article 105 applies, there is complete immunity. But,
Sir, please clarify that the immunity of article 105 is not a half~-way house, the bribe
taker is protected and the bribe giver is subjected to scrutiny of the law. That
Judgment needs to be corrected. If it is established that somebody has taken a bribe to
vote in Parliament in a particular way, with the sanction of the Speaker, because
Supreme Court read that in, that can be put on a statutory basis, and if the Speaker of
the House considers it appropriate, it is a matter which can be put within the domain
of the Lokpal for the investigation. And, once the Speaker of the House, which means
once the House, feels that it is a fit case for the Lokpal, then this artificial divide
between the bribe giver and the bribe taker must go....."

President of CII while apprising the Committee of his views/ comments on the issue,
observed as follows:-

..... The next issue is MPs action inside the Parliament. We believe that the existing
arrangement should continue. The Privileges Committee should take care of the MPs'
action inside the Parliament. If there is any lacuna in the functioning of the Privileges
Commiittee or if the Privileges Committee is lacking any teeth in the manner in which
it can act, I believe that needs to be looked at and that needs to be strengthened....."

Shri Shekhar Singh of NCPRI while tendering oral evidence before the Committee,

put forth his suggestions as under:-

..... Let the matter stays as it is though we are not in agreement with what we
understand to be the implications of the Supreme Court Order on this matter. We feel
that that has gone beyond what the Constitution envisages. So, we would like a
position which is strictly in keeping with the Constitutional position. But we would
like the Parliament to consider whether it itself wants to review this position
especially in the light of some of the past occurrences and, maybe, relax it in a way in
which public feel that there is a greater answerability of the MPs even when they are
in Parliament....."

Dr. Jayaprakash Narayan during his presentation before the Committee, elucidated
upon the issue as follows:-

"As far as Members of Parliament are concerned, article 105(2), the present Bill
makes a specific provision of that; I think, it is section 17 (2), if [ am not mistaken.
Sir, protection of privileges of Members of Parliament for their conduct in the House,
what they say, what they believe, and what documents they furnish, that is absolutely
inviolable. That is sacrosanct, including their vote ..... Sir until that is undone, for the
lower courts of the Country, the judgment of the Supreme Court is final and binding,
and therefore there cannot be any prosecution of a Member of Parliament on grounds
of corruption for an act committed in the House. Our view is that these two things
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must be delinked—the act committed in the House and the corruption, i.e., receiving
illegal gratification in order to do a certain thing or not to do in Parliament, in the
interest of the Parliament and its dignity. That has to happen only through the
Supreme Court pronouncement because Supreme Court has already held; or, it can
happen by a law.

Parliament and institutions of Constitution are increasingly under attack and now if
the Parliament takes this stand, it will actually undermine Parliamentary democracy
and the Constitution. Therefore, very humbly, we submit that this must be delinked
and section 17(2) must be deleted....."

ANALYSIS AND DISCUSSION

From the constitutional perspective, it is quite clear that irrespective of demands,
personal preferences, opinions or public perception, it is not possible to prosecute
MPs for corruption related acts or omissions so long as such conduct is relatable
either to their vote in the House and /or to their speech in the House and/or to
publication thereof. The bar of Article 105 is complete and absolute and unless there

1S a constitutional amendment, the issue cannot be considered further.

As regards conduct of MPs, both sitting and former, in respect of allegations of
corruption not related to their vote/speech/conduct in the House, the Lokpal Bill

already mandates coverage under section 17 (1) (c).

There appears to be no consensus among the Committee Members or, indeed among
political parties to the effect that Article 105 be deleted or substantially or marginally
modified to erode or deprive MPs of this immunity. Such an enterprise would lead to
avoidable confusion and certain and inordinate delay involving a constitutional
amendment without even minimal consensus. Thus as far as Article 105 is concerned,
there being united opposition regarding protecting the privilege of MPs and
preservation of the essence of Article 105, it is recommended that the exception or

clarification contained in section 17 (2) of the Lokpal Bill be retained.

There is a perception that conduct of MPs in the House is not subject to any
monitoring or sanction. In this context it is critical to underscore that Article 105 does
not provide MPs immunity or protection from disciplinary proceedings or sanctions
initiated and conducted by the Parliament itself. As an illustration the cash for
questions scam in this year led to the expulsion of 11 Members from different

political parties. Their appeal to the Supreme Court challenging their expulsion was
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also rejected by the Supreme Court2. There is a weighty body of opinion in our
country which thinks that this is the way it should be and that for vote, speech or
action within Parliament, accountability must be demanded from and owed to

Parliament itself and not to external policing bodies like Lokpal.

Even the Jan Lokpal Bill as presented by the team headed by Shri Anna Hazare
proposed that investigations into affairs of the Members of Parliament should be
permissible, subject to Article 105 of the Constitution. They, however, contend that
Article 105 of the Indian Constitution does not seek to immunize corrupt vote, corrupt
speech and corrupt action within the House. Alternatively, they contend that if Article
105 is read to granting immunity to vote, speech or conduct involving corruption, then

Article 105 must necessarily be amended.

REASONS AND RECOMMENDATIONS

The Committee strongly feels that constitutional safeguards given to MPs under
Article 105 are sacrosanct and time-tested and in view of the near unanimity in
the Committee and among political parties on their retention, there is no scope
for interfering with these provisions of the Constitution. Vote, conduct or speech
within the House is intended to promote independent thought and action,
without fetters, within Parliament. Its origin, lineage and continuance is ancient
and time-tested. Even an investigation as to whether vote, speech or conduct in a
particular case involves or does not involve corrupt practices, would whittle such
unfettered autonomy and independence within the Houses of Parliament down to
vanishing point. Such immunity for vote, speech or conduct within the Houses of
Parliament does not in any manner leave culpable MPs blameless or free from
sanction. They are liable to and, have, in the recent past, suffered severe
parliamentary punishment including expulsion from the Houses of Parliament,
for alleged taking of bribes amounting to as little as Rs. 10,000/- for asking
questions on the floor of the House. It is only external policing of speech, vote or
conduct within the House that Article 105 frowns upon. It leaves such speech,
vote and conduct not only subject to severe intra-parliamentary scrutiny and

action, but also does not seek to affect corrupt practices or any other vote, speech

2 See the judgement of five judges Constitutional bench headed by Chief Justice Y K. Sabharwal in Raja
Rampal Vs. The Hon ble Speaker, Lok Sabha and Ors. dated 10" January, 2007.
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or conduct outside Parliament. There is absolute clarity and continued
unanimity on the necessity for this limited immunity to be retained. Hence,
speculation on constitutional amendment in this regard is futile and engenders

interminable delay.

Consequently, the existing structure, mechanism, text and context of clauses

17 (1) (¢) and 17 (2) in the Lokpal Bill 2011 should be retained.
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CHAPTER 7
LOKPAL AND STATE LOKAYUKTAS:
SINGLE ENACTMENT AND UNFORM STANDARDS

INTRODUCTION AND BACKGROUND

Keeping in mind the federal structure of our country and the need to cover all public
functionaries, either at the Centre or at the States under a corruption watchdog, it has
long been proposed that while there would be a Lokpal for the Centre, there must be
Lokayuktas for each State. The difference in terminology is merely to demarcate the
Centre — State distinction, albeit the roles performed by the Lokpal and Lokayukta in
their respective jurisdictions would be similar. Over a period of time some States have
enacted legislations creating the office of the Lokayukta. Their evolution at the State
level has been briefly adverted to in para 3.8 above. While some of these States have
institutions which developed roots in that State, other States have not succeeded in
realizing their own legislative mandate. Still others do not still have Lokayuktas,
either on account of absence of legislation® or due to unfulfilled vacancy® . Currently
about 17 States and one Union Territory have Lokayukta enactments with huge
variance in their jurisdiction, powers, scope, function and mandate. The standards
applied to identifying offences, investigations, prosecution and penalties differ from
State to State. Therefore there has been a huge clamor for universal standards and an
omnibus umbrella enactment to cover all States as also the Union. However,
considering the federal structure of the Constitution and the split of powers between
Centre and State, there has been a debate about the constitutional feasibility of such

an omnibus enactment.

SUMMARY OF SUGGESTIONS/OBSERVATIONS RECEIVED THROUGH
WRITTEN MEMORANDA
Lokayuktas needed in States.

This Bill should also incorporate a separate chapter on Lokayukta in each State and
local ombudsman in each city / district under the Lokayuktas. Lokayuktas may be

empowered on the lines of Lokpal and CVC as in the case of Central Government.

3 Nine States and six UTs do not have institution of Lokayukta
4 Presently, post of Lokayukta is vacant in four States which have Lokayukta enactment.
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Set up strong Lokayuktas in the States within the frame work of the Constitution

Lokpal needs to be a Constitutional authority, like the ECI or CAG rather than a
statutory body, so that it has higher levels of legitimacy.

The DoPT, in its written comments on the issue, has stated:-

..... The Bill seeks to provide Lokpal at the Centre and it may constitute Benches
which shall ordinarily sit at New Delhi [Clause 19]. At State level, the concerned
State Government has to consider setting of Lokayuktas."

The proponents of the Jan Lokpal Bill, in their written submission, have opined thus:-

..... Similar provisions for Lokayuktas in the States to deal with public servants of
respective State will have to be incorporated in this Bill.

18 States already have Lokayuktas. However, they are all very different from each
other in terms of powers, jurisdictions etc. They have proved ineffective in checking
corruption due to critical deficiencies in most of these legislations. Other States do
not have any Lokayuktas. Therefore, it is urged that through the same Act, a uniform
institution of Lokayukta should be set up in each State on the same lines as Lokpal at
the Centre....."

SUMMARY OF DEPOSITIONS GIVEN BY WITNESSES
The representatives of NCPRI placed their views before the Committee as under:-

"..The first comment is that we were disappointed that in the Government Lokpal Bill
there was no mention that there will be a corresponding Lokayuktas at the State level.
1t is our belief that the Parliament is competent to legislate despite the fact that there
have been debates to the contrary on a Bill which includes both the Lokpal at the
Centre and the Lokayukta at the State level. We have given our reasoning.....”

Dr. Jayaprakash Narayan, while voicing his opinion on this issue, stated:-

"..I am going to argue that the Lokayukta must be mandatorily created and the law
must be under article 253.”

The CVC, in its written submission to the Committee, observed that:-

"At present, there are multiple agencies and bureaus in the States and the focus in
addressing anticorruption matter in the States needs to be more organized. The
Commission receives a large number of complaints relating to matters of State
Governments and the Commission has no jurisdiction over the State mechanisms of
Lokayuktas in the States on the lines of Lok Pal should be established within the
frame work of our Constitution."

Justice J.S. Verma came forward with the following opinion on the issue of going in

for an omnibus federal legislation to set up Lokayuktas in the States. The opinion of
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Justice Verma which covers the aspect of the constitutionality of the proposed move

also, reads as follows:-

"..Article 253 of the Constitution confers the legislative competence needed to
implement the UN Convention, which has been signed and ratified by India. It is
relevant to highlight that Article 6 of the convention enshrines a specific obligation
for member states to establish bodies that present corruption.....The directive
principle of State policy in Article 51(c), as a principle fundamental in governance is
available as an aid. There is, therefore, no need to look for any additional support for
the legislative competence of the Parliament to legislate on the subject for the whole
territory of India. In addition, it would not be out of place to mention that the failure
to take effective steps with respect to the establishment of such institutions could lead
to India being considered to be in breach of its obligations under international law,
which must obviously be avoided at all costs....

..Similarly, for ‘combating corruption’ in a more effective manner a uniform
legislation enacted by the Union Parliament by invoking Article 253 can provide for
the Lokpal and the Lokayuktas.....

...The Parliamentary central enactment made by invoking Article 253 would be
constitutionally valid, such legislative competence in the Union Parliament being
expressly provided as a part of the constitutional scheme, consistent with the nature
of federalism created by the Constitution...."

Justice J.S. Verma, while placing his considered views before the Committee, stated :-

.......... But we are trying to say not a single word except to provide a declaration that
there could be a Constitutional body and once this Constitution Amendment Bill is
passed so that it becomes a part of the Constitution. Then, there are several other
implications which have got to be taken note of. This is something which cannot be
ordinarily amended like an ordinary statute by some simple majority. It would be
difficult. Secondly, if it becomes a basic feature and, therefore, a part of the basic
structure which personally, I think, my friend agrees, ultimately it will become a part
of the indestructible basic structure of the Constitution which any kind of change in
the political equations or formulations, it would be beyond amending power even of
Parliament.

Article 253 of the Constitution clearly provides that for the purpose of implementing
an international treaty, convention, etc., the Parliament is entitled to enact for the
whole or any part of the territory. We have already a precedent. The Protection of
Human Rights Act, 1993 was enacted by the Parliament. We deal with not only the
Constitution and the National Human Rights Commission but also the State Human
Rights Commission. It is for the whole.

My preference would be for a federal legislation because that is something which will
ensure uniformity. The State would be involved only in making the appointment....."

The deposition of Dr. Jayaparakash Narayan on this issue was as under:-

..... That is the reason why we believe that a Lokayukta institution is absolutely
necessary under Article 253, not under Article 252 with due respect. And, the Chief
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Minister must be brought under the purview of Lokpal, but not under Lokayukta
ideally....."

The Committee takes note of the opinion of Shri Harish Salve in this regard:-

..... We cannot sacrifice federalism because a group of people do not have faith in the
State Governments. If the law is to come in that form, then it cannot, in my respectful
opinion, apply to the States. The States in Entry 41 List-1I of the Constitution have the
right to regulate their own services as any employer should. If the States have to
govern themselves, it must be under their own law ....."

In its written memorandum submitted to the Committee, CHRI has opined:

..... So a single law providing for both Lokpal and Lokayuktas can be enacted by
Parliament under multiple fields mentioned in List Ill. As the scheme of division of
powers mentioned in Articles 246 and 254 of the Constitution gives preeminence to
laws made by Parliament [except under certain circumstances spelt out in Article
254(2)] this law will prevail over all other existing laws relating to the working of
Lokayuktas. A law made by Parliament will ensure uniformity in the systems
established for combating corruption throughout the country.....The proposed
Lokayukta will have the power to recommend dismissal or other penalties against
corrupt officers of the State Public services only in the context of a corruption-related
matter brought before it. The proposed law does not seek to empower the Lokayukta
to exercise such powers routinely in the manner of State Governments. Such
incidental encroachment on any field contained in list Il is permissible under this rule
of interpretation. As the central purpose of the proposed Lokpal/ Lokayukta
legislation is not the regulation of the State Public Services but combating corruption,
the courts are no likely to strike it down on the ground of lack of legislative
competence.”

On the issue whether the Bill would also be entitled to repeal the existing Lokayukta
enactments, the considered view of Justice J.S. Verma was:-

..... Once the Union Parliament enacts the central legislation by invoking Article 253
for the whole territory of India, the existing State legislations relating to the
Lokayuktas being repugnant to it shall be void, by virtue of Article 254(1)....."

The Ministry of Law (Department of Legal Affairs) expressed their views in the
following terms, on the issue under examination:-

“It may be stated in this regard that while examining the draft note for the Cabinet
regarding Lokpal Bill, 2011, this Department has already opined that the subject
mater of the Draft Bill is relatable to Entry 1 and 2 of List Ill i.e. Concurrent List of
the Seventh Scheduled to the Constitution, As such the Parliament as well as
Legislative Assemblies have legislative competence over the subject. Further, as the
proposed Bill would extend to the whole of India, the constitution of Investigation
wing having powers of Police for the purpose of investigation of offences punishable
under the Prevention of Corruption Act, 1988 (Clauses 12& 13 of the Draft Bill) and
the establishment of Prosecution Wing (Clause 15 of the Draft Bill) may likely to
affect the powers of the States, as “Police” and “Public Order” are the subjects
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which find place as Entry 1 and 2 respectively in the List I i.e. State List of the
Seventh Schedule to the Constitution. Therefore, an enactment by the Parliament on
the subject to provide for State Lokayuktas in Lok Pal Bill 2011, may not only amount
to encroachment upon the jurisdiction of the States but would also affect the federal
structure of the Constitution.

Besides the aforesaid, under the proposed Bill, no sanction or approval would
be required under Section 197 of the Code of Criminal Procedure, 1973 or Section 19
of the Prevention of Corruption Act,1988 where prosecution is proposed by Lokpal
(Clause 26 of the Draft Bill). This may also be against the concept of the protection
presently available to the public servants. Under Article 253 of the Constitution the
Parliament can enact with respect to any subject (including State subjects) for the
purpose of implementing any treaty or agreement or convention with any other
country or countries or any decision made at any international conference or body.
But the enactment by Parliament, if any, under Article 253 would also be within the
ambit of the constitution.
Regarding the Constitutionality of including State Lokayuktas in the Lokpal Bill,
2011, the Parliament may consider to enact a model law for the States.”
Shri Rajeev Dhawan, Sr. Advocate, Supreme Court of India while placing his views
before the Committee, stated thus:-

..... Bringing Lokayuktas under the Bill may be unconstitutional. It is certainly anti-
federal. Let the states decided what they want and how their chief Ministers should be
toppled....."

ANALYSIS AND DISCUSSION

There are many advantages to having the Lokayukta provisions in the same federal
enactment. Uniformity is the most important, since there is no reason why a public
servant in one State should be prosecutable on different standards than a public
servant in an adjoining State with the federal Lokpal Act enunciating a possible third
standard, all in the same country.

However, the main issue which arises is ensuring constitutional validity of such an
omnibus federal enactment. This can be approached from two routes, both
cumulative, and not in the alternative.

Firstly, Article 253 of the Constitution provides a strong constitutional basis for such
an enactment, since the Lokpal Act is admittedly being included pursuant to the UN
Convention on Corruption, now ratified by India. This view has been endorsed by
some noted jurists and witnesses, whose opinion is with the Committee5 (Annexure
E). There is also a precedent in an earlier parliamentary enactment viz. the Protection

of Human Rights Act, 1986 which was enacted under Article 253 power to implement

5 See, inter alia, opinion of former Chief Justice of India/ Hon’ble Mr. Justice J.S. Verma dated 4™ November,
2011.
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the UN Convention for the Protection of Human Rights. This Act provided for setting
up of both the National Human Rights Commission and for establishment of State
Human Rights Commissions.

Secondly, the Lokpal Act deals with criminal/penal action against public servants
including application of the IPC and the CrPC, both of which are covered under List
II1, entries 1 & 2. The Lokpal Bill also touches upon the issue of administration of
justice specifically covered under Entry 11A of List III.

In view of the above, the Committee is of the view that Parliament is fully
empowered under either Article 253 and/ or Entries 1, 2 and 11 A of List III to enact
an all India legislation providing for both Lokpal at the Centre and Lokayukta in each
State.

As regards the status of existing State Lokayuktas Acts, Article 254 of the
Constitution provides that State laws shall be void to the extent of repugnancy with
Parliamentary law. States do have the option of over-riding Parliamentary supremacy
in List-III by making State amendments with Presidential assent. The Committee
therefore feels that there would be no constitutional hurdle in providing a
comprehensive and single legislation for both the Lokpal and the Lokayuktas..

The Lokpal Bill will have to include additional chapters in order to prescribe
provisions applicable for Lokayuktas in the States which will adopt the Lokpal

provisions, mutatis mutandis, for the States.

REASONS AND RECOMMENDATIONS

The Committee finds merit in the suggestion for a single comprehensive federal
enactment dealing with Lokpal and State Lokayuktas. The availability of
uniform standards across the country is desirable; the prosecution of public
servants based upon widely divergent standards in neighboring states is an
obvious anomaly. The Committee has given its earnest attention to the
constitutional validity of a single enactment subsuming both the Lokpal and
Lokayukta and concludes that such an enactment would be not only desirable
but constitutionally valid, inter alia because,

(a) The legislation seeks to implement the UN Convention on Corruption

ratified by India.
(b)  Such implementing legislation is recognized by Article 253 and is treated as

one in List III of the 7th Schedule.
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(¢) It gets additional legislative competence, inter-alia, individually or jointly
under Entries 1, 2 and 11A of List-III.

(d) A direct example of provision for National Human Rights Commission and
also for State Human Rights Commissions in the same Act is provided in
the Protection of the Human Rights Act 1986 seeking to implement the UN
Convention for the Protection of Human Rights.

(e) Such Parliamentary legislation under Article 253, if enacted, can provide
for repealing of State Lokayukta Acts; subject, however, to the power of
any State to make State specific amendments to the federal enactments

after securing Presidential assent for such State specific amendments.

Additionally, it is recommended that the content of the provisions dealing with
State Lokayuktas in the proposed central/ federal enactment must be covered
under a separate chapter in the Lokpal Bill. That may be included in one or
more chapters possibly after Chapter II and before Chapter III as found in the
Lokpal Bill 2011. The entire Lokpal Bill 2011 would have to incorporate
necessary changes and additions, mutatis mutandis, in respect of the State
Lokayukta institutions. To give one out of many examples, the Selection
Committee would be comprised of the State Chief Minister, the Speaker of the
Lower House of the State, the Leader of Opposition in the Lower House, the
Chief Justice of the High Court and a joint nominee of the State Election
Commissioner, the State Auditor General and State PSC Chairman or, where
one or more of such institutions is absent in the State, a joint nominee of
comparable institutions having statutory status within the State.

All these State enactments shall include the Chief Minister within their purview.
The Committee believes that the position of the State Chief Minister is not
identical to that of the Prime Minister. The arguments for preventing instability
and those relating to national security or the image of the country do not apply
in case of a Chief Minister. Finally, while Article 356 is available to prevent a
vacuum for the post of Chief Minister, there is no counterpart constitutional
provision in respect of the federal Government.

Article 51 (c) of the Directive Principles of State Policy enjoining the federation
to “foster respect for international law and treaty obligations................. ” must

also be kept in mind while dealing with implementing legislations pursuant to
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international treaties, thus providing an additional validating basis for a single
enactment.

The Committee recommends that the Lokpal Bill 2011 may be expanded to
include several substantive provisions which would be applicable for Lokayuktas
in each State to deal with issues of corruption of functionaries under the State
Government and employees of those organizations controlled by the State
Government, but that, unlike the Lokpal, the state Lokayuktas would cover all
classes of employees.

The Committee recommends that if the above recommendation is implemented
the Lokpal Bill 2011 may be renamed as “Lokpal and Lokayuktas Bill 2011”

The Committee believes that the recommendations, made herein, are fully
consistent with and implement, in letter and spirit, the conclusions of the
Minister of Finance on the floor of the Houses in respect of establishment of
Lokayuktas in the States, as quoted in para 1.8 above. The Committee is
conscious of the fact that the few States which have responded to the
Secretariat’s letter sent to each and every State seeking to elicit their views, have
opposed a uniform Central federal Lokpal and Lokayukta Bill and,
understandably and expectedly, have sought to retain their powers to enact State
level Lokayukta Acts. The Committee repeats and reiterates the reasons given
hereinabove, in support of the desirability of one uniform enactment for both
Lokpal and Lokayuktas. The Committee also reminds itself that if such a
uniform Central enactment is passed, it would not preclude States from making
any number of State specific amendments, subject to prior Presidential assent, as
provided in the Indian Constitution. The Committee, therefore, believes that it
has rightly addressed the two issues which arise in this respect viz. the need and
desirability for a uniform single enactment and, secondly, if the latter is
answered in the affirmative, that such a uniform enactment is Constitutionally
valid and permissible.

Since this report, and especially this chapter, recommends the creation of a
uniform enactment for both Central and State Lokayuktas, it is reiterated that a
whole separate chapter (or, indeed, more than one chapter) would have to be
inserted in the Lokpal Bill of 2011 providing for State specific issues. Secondly,

this would have to be coupled with mutatis mutandis changes in other parts of
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the Act to accommodate the fact that the same Act is addressing the requirement
of both the federal institution and also the State level institution.
Furthermore, each and every chapter and set of recommendations in this report
should also be made applicable, mutatis mutandis, by appropriate provisions in
the Chapter dealing with State Lokayuktas.
Although it is not possible for this Committee to specifically list the
particularised version of each and every amendment or adaptation required to
the Lokpal Bill, 2011 to subsume State Lokayuktas within the same enactment, it
gives below a representative non-exhaustive list of  such
amendments/adaptations, which the Government should suitably implement in
the context of one uniform enactment for both Lokpal and Lokayuktas. These
include:

(a) Clause 1 (2) should be retained even for the State Lokayukta provisions
since State level officers could well be serving in parts of India other than
the State concerned as also beyond the shores of India.

(b) The Chief Minister must be included within the State Lokayukta on the
same basis as any other Minister of the Council of Ministers at the State
level. Clause 2 of the 2011 Bill must be amended to include Government
servants at the State level. The competent authority in each case would
also accordingly change e.g. for a Minister of the Council of Minister, it
would be the Chief Minister; for MLAs, it would be the presiding officer
of the respective House and so on and so forth. The competent authority
for the Chief Minister would be the Governor.

(c) As regards Clause 3, the only change would be in respect of the
Chairperson, which should be as per the recommendation made for the
Lokpal.

(d) As regards the Selection Committee, the issue at the Lokayukta level has
already been addressed above.

(e) References in the Lokpal context to the President of India shall naturally
have to be substituted at the Lokayukta level by references to the
Governor of the State.

® The demarcation of the criminal justice process into five broad areas
from the initiation of complaint till its adjudication, as provided in

Chapter 12, should also apply at the State Lokayukta level. The
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investigative agency, like the CBI, shall be the anti-corruption unit of the
State but crucially, it shall be statutorily made independent by similar
declarations of independence as already elaborated in the discussion in
Chapter 12. All other recommendations in Chapter 12 can and should be
applied mutatis mutandis for the Lokayukta.

Similarly, all the recommendations in Chapter 12 in respect of
departmental inquiry shall apply to the Lokayukta with changes made,
mutatis mutandis, in respect of State bodies. The State Vigilance
Commission/machinery would, in such cases, discharge the functions of
the CVC. However, wherever wanting, similar provisions as found in the
CVC Act buttressing the independence of the CVC shall be provided.

The recommendations made in respect of elimination of sanction as also
the other recommendations, especially in Chapter 12, relating to Lokpal,
can and should be applied mutatis mutandis in respect of Lokayukta.
Although no concrete fact situation exists in respect of a genuine multi-
State or inter-State corruption issue, the Committee opines that in the
rare and unusual case where the same person is sought to be prosecuted
by two or more State machineries of two or more Lokayuktas, there
should be a provision entitling the matter to be referred by either of the
States or by the accused to the Lokpal at the federal level, to ensure
uniformity and to eliminate turf wars between States or jurisdictional
skirmishes by the accused.

As already stated above, the coverage of the State Lokayukta, unlike the
Lokpal, would extend to all classes of employees, including employees of

state owned or controlled entities.
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CHAPTER 8
LOWER BUREAUCRACY: DEGREES OF INCLUSION
INTRODUCTION AND BACKGROUND

The current provisions of the Lokpal Bill 2011 [section 17 (1) (d)] include, inter alia,
only Group A officers or equivalent, (serving or has served) from amongst the Public
Servants defined in section 2 (c¢) of the Prevention of Corruption Act 1988. The
central bureaucracy is broadly classified into Groups A, B, C and D — such categories
being drawn on the lines of decision making power and remuneration. While Group A
includes almost all officers from the rank of Section Officer and above, Group C and
D form the very lower rungs of the bureaucracy including posts of attendants, clerks,
senior clerks, stenos, peons, drivers et al. On a broad estimate, as of 2010, Group A
officers comprise about 80,000 in number and Group B officers comprise about 1.75
Lakhs. Group C and D on the other hand are about 28 Lakhs in number. This
classification and categorization may be different from State to State and will
therefore have to be addressed separately in respect of the State bureaucracy. The
debate revolved around the extent of inclusion of the bureaucracy within the ambit of
the Lokpal particularly in the context of the humongous numbers which the Lokpal
may have to handle as well as the speed, efficiency and workability of the Lokpal
institution. It is important to emphasize at this stage that the aforesaid Group A and B
numbers of approximately 2.56 lakhs excludes the substantial numbers of Group A
and B or equivalent officers in all public sectors or all entities owned or controlled by
the Central Government and, more significantly, the entire Railways and P&T
departments, for which the figures are not readily available. However, all such

categories are subsumed under the Lokpal.

SUMMARY OF SUGGESTION/OBSERVATIONS RECEIVED THROUGH WRITTEN
MEMORANDA

8.2

The major points raised in the memoranda received by the Committee, on this topic
are:
Include lower level of public and private functionaries in the Bill.

The word Group “A” service and equivalent needs wider definition.

(i) CVC to be strengthened

(i1) CVC to cover Public Servants other than Group ‘A” Officers; and
(i)  State Vigilance Commissions to be created in each State.
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All the big cases of corruption involve various ranks simultaneously. So, dividing
public servants into two categories will frustrate the investigations and help the
corrupt.

Single directive that protected JS and seniors have scuttled investigations.
Lokpal’s direct jurisdiction be limited to those as provided in the present Bill.

Strengthen CVC making it part of Lokpal with specific jurisdiction to deal with
officials below Joint Secretary rank but above a certain rank.

Vigilance Organisations in each agencies will deal with all the Ministerial staff.

SUMMARY OF DEPOSITIONS GIVEN BY THE WITNESSES
The Chairman, Bar Council of India opined thus:-

..... One, confine the Lokpal to investigate into allegations of corruption against
Central Ministers and higher officers in the Government, not below the rank of Joint
Secretaries. Limit it at that so far as the Lokpal is concerned. In the alternative, have
different benches to hear different kinds of cases....."

One of the witnesses who appeared before the Committee, stated as under:-

..... My view is that the lower bureaucracy should not come under the ambit of the
Lokpal, one for very practical reason which is that then the Lokpal itself will become
a gigantic bureaucracy and a gigantic bureaucracy superintending another gigantic
bureaucracy is not a recipe for efficiency. You need a separate mechanism for local
bureaucracy.

Shri B. Muthuraman, while placing the views of CII before the Committee, stated :-

..... We believe that all bureaucracy should be included under the Lokpal, but we also
think it may become an unworkable proposition from the point of view of numbers.
So, if for the first few years, let us say 3 to 5 years, Lokpal should restrict itself only to
higher bureaucracy and after it settles down and starts functioning well, then you can
add lower level bureaucracy....."

The DoPT, in its written comments, has stated :-

..... The provisions made in clause 17 of the Bill appear to be adequate. If lower
bureaucracy and other institutions suggested by the author are also brought within
the purview of the Lokpal, it will over burden the Lokpal ....."

Shri Shekhar Singh (NCPRI) stated as follows :-

..... Therefore, we have argued that for 'B' and 'C' and 'D' officers complaints under
the Prevention of Corruption Act must first be to the police or Anti-Corruption
Bureaus which are under the elected Governments.....So, it is a system similar to the
High Court system where there is going to be territorial jurisdiction and any Central
Government officer wherever he or she is posted a complaint will rest with the local
police there. They would be prepared in keeping with, for example, the CBI manual, a
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protocol of investigation and if that protocol is violated, then, a complainant or
anybody can move the Up- Lokayukta or the Up-Lokpal where the complainant is
located and then they can examine it and take over the investigation. After they have
accepted and taken over the investigation they are not only obliged to complete that
investigation but they are also obliged to fix the responsibility and if need be take
action against that Investigating Olfficer who did not perform his or her job and,
therefore, the matter had to be taken over. So what we are thinking of is an
interlocking responsibility so that pressure builds up on the State Governments to
make sure that they do their job and everything does not come to this independent
body.

..... we were also disappointed that there were many categories of public servants who
were left out from the Government Lokpal Bill. First of all, the Judges or higher
Judiciary was left out and we are of the view that whereas the higher judiciary should
not be part of the Lokpal, but simultaneously there should be a strengthened Judicial
Accountability Bill which covers this....."

Shri P.S. Bawa, Transparency International India placed before the Committee, their
views as:-

..... Our contention is that Grade 'A' is not defined in any law. It is a sort of a
financial categorization of Grade 'A’, 'B' and 'C' officers. This criterion, based on the
salary, is not a correct criterion. Therefore, this defies the equality clause in the
Constitution where justice is to be delivered to everybody and everybody is equal
before law. We feel that the Bill should cover all public servants irrespective of their
being category a, b, c, or whatever it is....."

One of the Members of the Committee, opined in this regard as:-

7. 0% BIAFAT BT HIHART &, DI Follg T dl TRAA & PIg AAT-GAT @
el &1 Who are the people covered under fourth class? It includes the Peon and the
lady STt U1l fOermal arell a1$ ® 1 Y A% Herard) &, 0 o B Ferd
A 3T &1 What kind of scope he is getting in his life to get involved in corruption?
Afhed 38 M WAhgd A @A & fouw wer I @ §| AG AfFT AN
el H HBS HAAN DS el A6 3T, b H HW Folld #T §,
safot dF Tl X & fF Ig et 1 Fa & faw FE 3T,
gt 38 fAdrer ST sHA gl dd & AUl Sooid ddld HA AR
SHICGRT § HIH P A AIDPRT HAIRAT P ATl o9 AT Bl....."

Dr. Jayaprakash Narayan, while speaking on this issue, stated thus:-

"We believe the Lok Pal should not cover everybody, it must cover only the high
functionaries, both political and bureaucratic. The CVC, directly or indirectly, takes
charge of others. In fact, that addresses the problem of lower bureaucracy. There is
no single body that can deal with 20 million employees in this country at the State and
national levels. Even at the national level alone, there are about 6 million plus
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employees. If you include the public sector undertakings, maybe it is actually a
million more or so. You will have tens of thousands of petitions everyday..."

The Central Vigilance Commissioner, while deposing before the Committee, stated
thus :-

......... There is a basic difference. This is a question why disciplinary action has been
taken against Government servants. In my presentation, I tried to explain why all
other people are covered only under the Prevention of Corruption Act whereas only
Government servants they are there. They are covered under the departmental
disciplinary rules. Under the departmental disciplinary rules, under lower standards
of proof also they get dismissed. So, basically the entire bureaucracy is handled under
the departmental rules. It is only in selected cases that Prevention of Corruption Act
is done. If you bring the entire people under the Prevention of Corruption Act, firstly,
the courts will get clogged. There will be no action taken, and the standards of proof
that would be required would be much higher ..... if you follow an investigation which
is there in the courts is not a desirable mechanism for this thing, because what is
important for civil servants is if there is a corruption, action should be swift and fast
and the outcome should be certain. That is only possible in disciplinary inquiries
which finish between one or two years whereas if you put them under the PC Act, this
will go on and on for years and the senior officers will escape the net...."

ANALYSIS AND DISCUSSION

Any Lokpal would be approximately a 7 or 9 or 11 member body and it would be
virtually impossible for any such body to cover all the 30 lakh employees of Central

Government spread over categories ‘A’ to ‘D’. (excluding Railways, PSUs, P&T etc,

also covered under Classes A and B.

The object is to create a new body i.e. the Lokpal, which, unlike the pre-existing
bodies, is far more efficacious and swift. That objective would obviously be defeated

if humungous numbers are added to this coverage.

The impression that inclusion of Group ‘A’ plus 'B' involves exclusion of large
sections of the bureaucracy must be dispelled. Though in terms of number, the
aggregation of Groups ‘C’ and ‘D’ is an overwhelming percentage of total Central

Government employees, Group ‘A’ and Group ‘B’ include the entire class above the

supervisory level. Effectively this means that virtually all Central Government

employees at the Section Officer level and above would be included. It is vital to
emphasize that this demarcation has to be viewed in functional terms and status, since

it gives such categories significant decision making power in contra-distinction to
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mere numbers and necessarily subsumes a major chunk of medium and big ticket

corruption.

The current, contemporary context has been one of anger and dissatisfaction mainly

with corruption in the higher echelons, whether of the bureaucracy or of the political
class. A majority of Committee Members expressed the opinion that while inclusion
of Class C and D would unnecessarily overburden the Lokpal as also create a
mechanism and avenue for exploitation of economically weaker sections, inclusion of
Group B would not do much damage or obstruction to the speed, efficiency and

functioning of the Lokpal.

The Committee has therefore considered including Group B officers as well within

the ambit of the Lokpal.

The Committee would like to clarify that Group C and D officers or government
employees are already within the purview of the Prevention of Corruption Act and
therefore not outside the ambit of investigation and prosecution. In the proposed
recommended regime (as is being suggested by this Committee) the existing fetters of
section 19 of the Prevention of Corruption Act (prior sanction) would be removed for
all classes. If this be so, there would be an equally robust mechanism for addressing

complaints against Group C and D officers as well.

REASONS AND RECOMMENDATIONS

The Committee, therefore, recommends:

(a) That for the Lokpal at the federal level, the coverage should be expanded
to include Group A and Group B officers but not to include Group C and
Group D.

(b) The provisions for the State Lokayuktas should contain similar
counterpart reference, for purposes of coverage, of all similar categories
at the State level which are the same or equivalent to Group A and Group
B for the federal Lokpal. Though the Committee was tempted to provide
only for enabling power for the States to include the State Lokayuktas to

include the lower levels of bureaucracy like groups ‘C’ and ‘D’ at the
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State level, the Committee, on careful consideration, recommends that all
the groups, including the lower bureaucracy at the State level and the
groups equivalent with ‘C’ and ‘D’ at the State level should also be
included within the jurisdiction of State Lokayuktas with no exclusion.
Employees of state owned or controlled entities should also be covered.
The Committee is informed by the DoPT that after the Sixth Pay
Commission Report, Group-D has been/will be transposed and sub-
merged fully in Group-C. In other words, after the implementation of the
Sixth Pay Commission Report, which is already under implementation,
Group-D will disappear and there will be only Group-C as far as the
Central Government employees are concerned.

(i) Consequently, Group-C, which will shortly include the whole of
Group-D will comprise a total number of approximately 30 lakhs
(3 million) employees. Though the figures are not fully updated,
A+B classes recommended for inclusion by this Committee would
comprise just under 3 lakhs employees. With some degree of
approximation, the number of Railway employees from group A to
D inclusive can be pegged at about 13 lakhs (as on March 2010).
If Central Government PSUs are added, personnel across all
categories (Group A, B, C and D as existing) would be
approximately an additional 15 lakhs employees. Post and
Telegraph across all categories would further number
approximately 4’ lakhs employees. Hence the total, on the
aforesaid basis (which is undoubtedly an approximation and a
2010 figure) for Group A to D (soon, as explained above, to be only
Group-C) + Railways + Central PSUs + Post and Telegraph would
be approximately 63 lakhs, or at 2011 estimates, let us assume 65
lakhs i.e. 6.5 million.

(ii) On a conservative estimate of one policing officer per 200
employees (a ratio propounded by several witnesses including
team Anna), approximately 35000 employees would be required in
the Lokpal to police the aforesaid group of Central Government
employees (including, as explained above, Railways, Central PSUs,

P&T etc.). This policing is certainly not possible by the proposed
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nine member Lokpal. The Lokpal would have to spawn a
bureaucracy of at least 35000 personnel who would, in turn, be
recruited for a parallel Lokpal bureaucracy. Such a mammoth
bureaucracy, till it is created, would render the Lokpal
unworkable. Even after it is created, it may lead to a huge parallel
bureaucracy which would set in train its own set of consequences,
including arbitrariness, harassment and unfair and illegal action
by the same bureaucracy which, in the ultimate analysis would be
nothing but a set of similar employees cutting across the same A, B
and C categories. As some of the Members of the Committee, in a
lighter vein put it, one would then have to initiate a debate on
creating a super Lokpal or a Dharampal for the policing of the
new bureaucracy of the Lokpal institution itself.

The Committee also notes that as far as the Lokpal institution is
concerned, it is proposed as a new body and there is no such
preexisting Lokpal bureaucracy available. In this respect, there is
a fundamental difference between the Lokpal and Lokayuktas, the
latter having functioned, in one form or the other in India for the
last several decades, with a readily available structure and
manpower in most parts of India.

If, from the above approximate figure of 65 lakhs, we exclude C
and D categories (as explained earlier, D will soon become part of
C) from Central Government, Railways, PSUs, Post and Telegraph
etc., the number of A and B categories employees in these
departments would aggregate approximately 7.75 lakhs. In other
words, the aggregate of C and D employees in these classes
aggregate approximately 57 or 58 lakhs. The Committee believes
that this figure of 7.75 or 8 lakhs would be a more manageable,
workable and desirable figure for the Lokpal institution, at least to
start with.

The impression that inclusion of Group ‘A’ and B alone involves
exclusion of large sections of the bureaucracy, must be dispelled.
Though in terms of number, the aggregation of Groups ‘C’ and

‘D’ is an overwhelming percentage of total Central Government
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employees, Groups ‘A’ and B include the entire class above the
supervisory level. Effectively, this means that virtually all Central
Government employees at the Section Officer level and above
would be included. It is vital to emphasize that this demarcation
has to be viewed in functional terms, since it gives such categories
significant decision making power in contra-distinction to mere
numbers and necessarily subsumes a major chunk of medium and
big ticket corruption.

Another misconception needs to be clarified. There is
understandable and justifiable anger that inclusion of Group C
and D would mean exclusion of a particular class which has
tormented the common man in different ways over the years viz.
Tehsildar, Patwari and similarly named or equivalent officers.
Upon checking, the Secretariat has clarified that these posts are
State Government posts under gazette notification notified by the
State Government and hence the earlier recommendation of this
Committee will enable their full inclusion.

We further recommend that for the hybrid category of Union
Territories, the same power be given as is recommended above in
respect of State Lokayuktas. The Committee also believes that this
is the appropriate approach since a top heavy approach should be
avoided and the inclusionary ambit should be larger and higher at
the state level rather than burdening the Lokpal with all classes of
employees.

As of now, prior to the coming into force of the Lokpal Act or any
of the recommendations of this report, Group C and D officers are
not dealt with by the CVC. Group C & D employees have to be
proceeded against departmentally by the appropriate Department
Head, who may either conduct a departmental enquiry or file a
criminal corruption complain against the relevant employee
through the CBI and/or the normal Police forces. The Committee
now recommends that the entire Group C & D, (later only Group
C as explained above) shall be brought specifically under the
jurisdiction of the CVC. In other words, the CVC, which is a high
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statutory body of repute and whose selection process includes the
Leader of the Opposition, should be made to exercise powers
identical to or at least largely analogous, in respect of these class C
and class D employees as the Lokpal does for Group A and B
employees. The ultimate Lokpal Bill/Act should thus become a
model for the CVC, in so far as Group C & D employees are
concerned. If that requires large scale changes in the CVC Act, the
same should be carried out. This would considerably strengthen
the existing regime of policing, both departmentally and in terms
of anti-corruption criminal prosecutions, all Group C & D
employees and would not in any manner leave them either
unpoliced or subject to a lax or ineffective regime of policing.
Furthermore, this Committee recommends that there would be
broad supervisory fusion at the apex level by some appropriate
changes in the CVC Act. The CVC should be made to file
periodical reports, say every three months, to the Lokpal in
respect of action taken for these class C and D categories. On these
reports, the Lokpal shall be entitled to make comments and
suggestions for improvement and strengthening the functioning of
CVC, which in turn, shall file, appropriate action taken reports
with the Lokpal.

Appropriate increase in the strength of the CYC manpower, in the
light of the foregoing recommendations, would also have to be
considered by the Government.

The Committee also feels that this is the start of the Lokpal
institution and it should not be dogmatic and inflexible on any of
the issues. For a swift and efficient start, the Lokpal should be kept
slim, trim, effective and swift. However, after sometime, once the
Lokpal institution has stabilized and taken root, the issue of
possible inclusion of Group C classes also within the Lokpal may
be considered. This phase-wise flexible and calibrated approach
would, in the opinion of this Committee, be more desirable instead

of any blanket inclusion of all classes at this stage.
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(xi)  Another consideration which the Committee has kept in mind is
the fact that if all the classes of higher, middle and lower
bureaucracy are included within the Lokpal at the first instance
itself, in addition to all the aforesaid reasons, the CVC’s role and
functioning would virtually cease altogether, since the CVC would
have no role in respect of any class of employee and would be
reduced, at best, to a vigilance clearance authority. This would be
undesirable in the very first phase of reforms, especially since the
CVC is a high statutory authority in this country which has, over
the last half century, acquired a certain institutional identity and
stability along with conventions and practices which ought not to
be uprooted in this manner.

All provisions for prior sanction / prior permission, whether under the

CrPC or Prevention of Corruption Act or DSPE Act or related legislation

must be repealed in respect of all categories of bureaucrats / government

servants, whether covered by the Lokpal or not, and there should
consequently be no requirement of sanction of any kind in respect of any

class or category of officers at any level in any Lokpal and Lokayukta or ,

indeed, CVC proceedings ( for non Lokpal covered categories). In other

words, the requirement of sanction must go not only for Lokpal covered

personnel but also for non-Lokpal covered personnel i.e. class ‘C’ and ‘D’

(Class D, as explained elsewhere, will eventually be submerged into Class

‘C’). The sanction requirement, originating as a salutary safeguard

against witch hunting has, over the years, as applied by the bureaucracy

itself, degenerated into a refuge for the guilty, engendering either endless
delay or obstructing all meaningful action. Moreover, the strong filtering
mechanism at the stage of preliminary inquiry proposed in respect of the

Lokpal, is a more than adequate safeguard, substituting effectively for the

sanction requirement.

No doubt corruption at all levels is reprehensible and no doubt

corruption at the lowest levels does affect the common man and inflicts

pain and injury upon him but the Committee, on deep consideration and
reconsideration of this issue, concluded that this new initiative is intended

to send a clear and unequivocal message, first and foremost, in respect of
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medium and big ticket corruption. Secondly, this Committee is not
oblivious to the fact that jurisdiction to cover the smallest Government
functionary at the peon and driver level ( class C largely covers peons,
assistants, drivers, and so on, though it does also cover some other more
"powerful" posts) may well provide an excuse and a pretext to divert the
focus from combating medium and big ticket corruption to merely
catching the smaller fry and building up an impressive array of statistical
prosecutions and convictions without really being able to root out the true
malaise of medium and big ticket corruption which has largely escaped
scrutiny and punishment over the last 60 years.

The Committee also believes that the recommendations in respect of
scope of coverage of the lower bureaucracy, made herein, are fully
consistent with the conclusions of the Minister of Finance on the floor of
the Houses, as quoted in para 1.8 above of this Report. Firstly, the lower
bureaucracy has been, partly, brought within the coverage as per the
recommendations above and is, thus, consistent with the essence of the
conclusion contained in para 1.8 above. Secondly, the Committee does not
read para 1.8 above to meet an inevitable and inexorable mandate to
necessarily subsume each and every group of civil servant (like Group ‘C’
or Group ‘D’, etc.). Thirdly, the in principle consensus reflected in para
1.8 would be properly, and in true letter and spirit, be implemented in
regard to the recommendations in the present Chapter for scope and
coverage of Lokpal presently. Lastly, it must be kept in mind that several
other recommendations in this Report have suggested substantial
improvements and strengthening of the provisions relating to policing of
other categories of personnel like C and D, inter alia, by the CVC and/or
to the extent relevant, to be dealt with as Citizens’ Charter and Grievance

Redressal issues.
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CHAPTER 9
FALSE COMPLAINTS AND COMPLAINANTS: PUNITIVE MEASURES

INTRODUCTION AND BACKGROUND

There is a genuine fear that the institution of the Lokpal, while empowering the
common citizen, would also create avenues for false and frivolous complaints by
persons against those officials whose decisions are either not palatable or generate
cases where complaints are actuated by animosity or external agenda and ulterior
motives. It is for this reason that provisions relating to false complaints were provided
in the Lokpal Bill 2011 (sections 49 and 50). The provision stipulates punishment for
not less than 2 years and upto 5 years and a fine not less than Rs 25,000/- and upto Rs
2 Lakhs for false, frivolous or vexatious complainants. This was seen as overbearing
and disproportionately high and it was felt that it may act as a huge deterrent and
possibly a virtual de facto bar to people seeking to make complaints to the Lokpal.
The debate therefore revolved around both defining the scope of the nature of
complaints (false or frivolous or vexatious or malicious) which would be penalized as

also the amount of fine or punishment.

SUMMARY OF SUGGESTIONS/ OBSERVATIONS RECEIVED THROUGH

WRITTEN MEMORANDA

The memoranda received by the Committee carried the following suggestions/

observations:-

e Second Proviso to clause (g) of 17 (1) — that a free citizen of this nation would be
subjected to 'responsibility' without any power of a Public Servant - 'liability,
without 'right' - and to 'culpability’ without an 'overt' act is simply preposterous.

e Punishment in case of "mala-fide and false complaints with malicious intent"
only.

¢ Fine not less than Rs. 5000/-, but which may extend to Rs. 1 lakh.

¢ In case of frivolous/vexations complaint against an SC/ST functionary, relevant
clauses under the SCs and STs (Prevention of Atrocities Act), 1989 also need to
be invoked and needs mention in the Lokpal Bill.

e Monetary penalties to those who make frivolous complaints and such penalties to

be deposited in the PM Relief Fund.



II1.

9.3

94

9.5

SUMMARY OF DEPOSITIONS GIVEN BY THE WITNESSES
Shri Shekhar Singh (NCPRI), while speaking on this issue, stated:-

..... we are very against, and this I think we have much debated, the penalties’ clause
that has been put into the Bill where somebody who files, what is called, a frivolous
or a vexatious complaint, gets a higher level of punishment than somebody who is
judged as being corrupt. Our problems are two. One is that it is very difficult to
define what is ‘frivolous’ and ‘vexatious’. And secondly, that this is sort of a
punishment will deter even genuine complaint makers. We have suggested, drop
‘frivolous’ and ‘vexatious’; say ‘malicious’ or where you have a malign intent and
reduce the punishment to a fine....."

One of the Members of the Committee, observed as follows:-

..... When a complaint is made, it is a frivolous complaint or a false complaint,
immediately it will appear in the media.?ﬂé Il hTelc AT &, ST & WI’%?F
& HHAA qT Hlolc ST, AR d YA U oleT & a1 NS & gU ol &
Sitael dra-dre Sfa-0dra el @1 gIdr &1 Tel S o &8 8, d A 40,4521
50 FTel QR ol &1 F T 36 Wl § HMAR eArd Siell 3m g, &0
gfeelds as® dl 81 45 ATl & T AA oNfoiw g fopelt vy & forw aere
& e, fopEY o urelt Y e & forT aeie AN, gAY 9 T, 99 Y
FIT ¥, Th dteic X al, ¥ AfSam & T o S0, TART 40-45 ATl Hr
HeAd IR B ST | Afhad AT Fed ©& b 39 AEH BN FS Tl odel
Hr ST, AP 5000 U A b D5 AT AT, I Hel db 3ad
B,

PRS Legislative Research, in its written memorandum, has opined:-
False and Frivolous Complaint :-

..... Issue: Penalty may act as deterrent

[Clause 49(1)] Any person making false and frivolous or vexatious complaints shall
be penalized with two to five years of jail and fine of Rs. 25,000 to Rs. 2 lakh.

The penalty amount may act a a deterrent for people to complain against a public
official. Other legislations have different penalties for similar offences. For example,
in the Public Interest Disclosure Bill, 2010 (now pending in Parliament), a false
complaint carries a penalty of imprisonment upto 2 years and fine of upto Rs.
30,000.4 The Indian Penal Code states that any person who gives false information
shall be punishable with a prison term of upto six months or a fine of upto Rs. 1,000
or both.5 The Judicial Standards and Accountability Bill, 2010 (pending in
Parliament), on the other hand, prescribes a higher penalty for frivolous or vexatious
complaints. A person making frivolous or vexatious complaints can be penalized by
rigorous imprisonment of up to five years and fine of up to five lakh rupees.6 The
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Standing Committee, while examining that Bill, has recommended that the quantum of
punishment should be diluted and "in any case, it should not exceed the punishment
provided under the Contempt of Court Act" (which is six months imprisonmenta nd a
fine of Rs. 2,000).

ANALYSIS AND DISCUSSION

There is no doubt that the penalty for false and frivolous complaints should not be
such a huge deterrent that it stops even genuine complainants from approaching the
Lokpal. There has to be a harmonious balance which needs to be drawn out between
prevention of false complaints and a consequent penalty and that of not prescribing a

deterrent so great that it renders the institution and function of the Lokpal nugatory.

This Committee discussed in detail similar provisions while dealing with the Judicial
Standards and Accountability Bill in its Report submitted on August 30, 2011. It
deliberated upon the issue as to how to strike this balance and concluded that the
punishment ought not to be more than what is prescribed in the Contempt of Courts
Act. This is an apposite benchmark considering that the Lokpal also effectively deals

with administration of justice.

REASONS AND RECOMMENDATIONS

It cannot be gainsaid that after the enormous productive effort put in by the
entire nation over the last few months for the creation of a new initiative like the
Lokpal Bill, it would not and cannot be assumed to be anyone's intention to
create a remedy virtually impossible to activate, or worse in consequence than
the disease. The Committee, therefore, starts with the basic principle that it must
harmoniously balance the legitimate but competing demands of prevention of
false, frivolous complaints on the one hand as also the clear necessity of ensuring
that no preclusive bar arises which would act as a deterrent for genuine and

bona fide complaints.

The Committee sees the existing provisions in this regard as disproportionate, to

the point of being a deterrent.

The Committee finds a convenient analogous solution and therefore adopts the

model which the same Committee has adopted in its recently submitted report
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on Judicial Standards and Accountability Bill, 2010 presented to the Rajya
Sabha on August 30, 2011.

In para 18.8 of the aforesaid Report, the Committee, in the context of Judicial
Standards and Accountability Bill, 2010 said : '"The Committee endorses the
rationale of making a provision for punishment for making frivolous or
vexatious complaints. The Committee, however, expresses its reservation over
the prescribed quantum of punishment both in terms of imprisonment which is
up to 5 years and fine which is up to 5 lakh rupees. The severe punishment
prescribed in the Bill may deter the prospective complainants from coming
forward and defeat the very rationale of the Bill. In view of this, the Committee
recommends that Government should substantially dilute the quantum of the
punishment so as not to discourage people from taking initiatives against the
misbehaviour of a judge. In any case, it should not exceed the punishment
provided under the Contempt of Court Act. The Government may also consider
specifically providing in the Bill a proviso to protect those complainants from
punishment / penalty who for some genuine reasons fail to prove their
complaints. The Committee, accordingly, recommends that the Bill should
specifically provide for protection in case of complaints made 'in good faith' in

line with the defence of good faith available under the Indian Penal Code."

Consequently, in respect of the Lokpal Bill, the Committee recommends that, in

respect of false and frivolous complaints, :

(a) The punishment should include simple imprisonment not exceeding six
months;

(b) The fine should not exceed Rs.25000; and

(c) The Bill should specifically provide for protection in case of complaints
made in good faith in line with the defence of good faith available under

the Indian Penal Code under Section 52 IPC.
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CHAPTER 10
THE JUDICIARY: TO INCLUDE OR EXCLUDE
INTRODUCTION AND BACKGROUND

There has been public clamor for laying down standards for the Judiciary and creating
an efficient, workable and effective mechanism for ensuring accountability of
Judiciary including, in particular, effective and efficient mechanisms for criminal
prosecution for corruption practiced by judicial officers and the higher judiciary.
Currently the process of removal of any Judge of the Supreme Court or the High
Court involves a tedious and virtually unimplementable procedure of impeachment as
per the Constitution. This has been widely seen as being, by itself, an ineffective
deterrent for capricious or corrupt conduct by any member of the judiciary. The
debate around this issue was centered on whether the Judiciary should be made
accountable to an institution like the Lokpal or whether it should, as one of the three
wings of the country enjoy virtual immunity in respect of criminal prosecution for

corrupt practices.

SUMMARY OF SUGGESTIONS/ OBSERVATIONS RECEIVED THROUGH
WRITTEN MEMORANDA

Judges of higher judiciary not to be under Lokpal jurisdiction.

The jurisdiction of Lokpal should be limited to cover only the following:-

1. All MPs, including PM & Ministers;

ii. All other Constitutional & top statutory office holders (excluding President,
VP and those of judiciary) under Gol; and

iii. Officers of the rank of JS & above in the Gol and its PSUs & other
organisations.

iv. The existing institutions and laws should continue to deal with the corruption
in Gol at other levels.

A National Judicial Commission headed by the Vice President, and with Prime

Minister, Speaker, Law Minister, Leaders of Opposition in both Houses, and Chief

Justice (Chief Minister and Chief Justice of concerned High Court in case of High

Court judges) should be constituted for judicial appointments and oversight; and the

Judicial Standards and Accountability Bill should be enacted into law. Both together

will address issues relating to higher judiciary.
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Subordinate Judiciary is under the control of the High Court under Article 235, and

that should remain so.

Functional independence of judiciary should be ensured; but criminal legislation,
conflicts of interest regulations, income and asset disclosure laws and ethical codes

should apply to the judiciary as well as other public officials.

Amending the Judicial Accountability and Standards Bill, that is currently before the
Parliament, to ensure that the judiciary is also made effectively and appropriately
accountable, without compromising its independence from the executive or the

integrity of its functions.

SUMMARY OF DEPOSITIONS GIVEN BY THE WITNESSES

Justice JS. Verma, in his presentation before the Committee, very categorically
expressed his views over the issue in the following words:

...... That is my view for consideration. Now, so far as Judiciary is concerned, well, as
1 see it, the Constitution itself, as initially framed, treats the Judiciary separately and
not only the higher judiciary but even the subordinate judiciary....."

Shri Jayaprakash Narayan expressed his detailed views on all related aspects to the
issue of inclusion of the judiciary within the ambit of Lokapl. He put forward his

vieWS as:

..... Firstly, we believe that judiciary cannot be a part of Lokpal’s jurisdiction for a
variety of reasons. Eminent jurist like you and many other members with deep
experience and insights know too well the reasons. The Supreme Court and the High
courts not only have the Constitutional authority but they are also held in high esteem
in this country. Whenever there is a crisis in this country, we always depend on these
High Courts. For instance, Babri Masjid demolition issue, or, the reservation issue,
or, contentious issues like reservation, etc. which are fragmenting our country. We,
ultimately, depend on the Courts to bring some sense and some balance. And, if that
Court’s authority is in any way undermined, that will do immense damage to the
country.....

..... The Government's draft Bill which is now before the Parliament has envisaged
that inquiry into misconduct or allegations against the members of the Lokpal will be
entrusted to a Bench of the Supreme Court. If, in turn, the Lokpal institution is to
inquire into the misconduct, if any, or the corruption of the judges, it will certainly
not be a very healthy thing. Of course, finally, already because of a variety of
pronouncements in judiciary, the Constitution, to some extent, has been diluted.
The Constitution-makers never envisaged that judiciary will be completely away from
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the purview of the Parliament and the Executive of the country. Unfortunately, after
the judges' case judgment, the judiciary has taken over more or less and, now, if you
further dilute it and make an extra-Parliamentary statutory institution control the way
the judiciary functions, at least, to this extent, that will undermine the constitutional
structure even further. It is not desirable at all.....

..... Now, it does not mean that judiciary must be unaccountable. Judiciary must be
held to account. Right now before the Parliament there is a Bill pending, the Judicial
Standards and Accountability Bill which, as we all know, now creates a permanent
mechanism for inquiry into judges' conduct, not an ad hoc mechanism, and also
codifies the judicial code of conduct and makes any violation of that a matter of an
inquiry and, if that law is enacted and with that a National Judicial Commission
comes into place amending articles 124 (2) and 124(5), in effect, it will be a
constitutional amendment, then, together, they will take care of the problem of
Jjudicial accountability in the higher judiciary because both appointments and
removals as we envisage, if the Parliament approves, will be with the National
Judicial Commission headed by the Vice-President of India, with the Prime Minister,
with the Leader of the Opposition and the Judiciary......

Shri Jayaprakash Narayan also elaborated upon the issue of inclusion of subordinate

judiciary within the ambit of the Lokpal. He refuted the idea and expressed his views

as follows:-

..... About the lower judiciary, Mr. Chairman, article 235 is very clear; the High
Court has complete authority and, time and again, in States like Maharashtra, and if
am not mistaken, Rajasthan, West Bengal, High Courts have exercised the
Jjurisdiction very effectively, weeded out the corrupt lower judiciary members and that
must be retained as it is. Therefore, there is no case for an extra-judicial body, apart
from the National Judicial Commission, to go into matters of judicial
accountability....."”

The advocates of the Jan Lokpal Bill, while appearing before the Committee,

expressed their views on this issue as follows:

..... The judiciary may be brought under the purview of anti-corruption system
through a separate Bill, to be introduced simultaneously, provided the Judicial
Conduct Commission so set up is also independent of the government as well as the
Jjudiciary and has the power of investigating and prosecuting judges for corruption.
The Judicial Standards and Accountability bill of the government does not deal with
criminal investigation of judges, nor does it set up an independent committee.....

Shri Harish Salve, Senior Advocate, in his presentation before the Committee, floated
a unique idea to create a collegium which would deal with the appointment of the

Members of the Lokpal along with the selection of judges in higher judiciary. He

made his point as follows:
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..... There is a crying need for accountability in the judiciary. They cannot be put
under the Lokpal but, at the same time, there has to be some machinery. One very
important area is the appointment of judges, and, I submit, Sir, this is a golden
opportunity for this Committee to set up a collegium, which today may appoint a
Lokpal but tomorrow can be extended to appointment of Judges. Why should we not
have ome collegium for appointment to these offices? You don’t need separate
collegium. Whether it has the Prime Minister -- as it possibly must, whether it has the
Leader of Opposition — as it possibly must; whether it has the Speaker of the House —
may be or may not be; whether it has the Chief Justice — as it possibly must, you add
these people, and, you add a few people and say how they are to be selected. If they
are good people to appoint a Lokpal, tomorrow, you will have a strong case to say
that they are good enough to appoint of Supreme Court judges. So, I submit, Sir, when
you are drafting this bit of the law, please have in mind that you are creating
somebody as important or depending on the structure of the law more important than
a Supreme Court judge. Please create a collegium, which is appropriate for that
appointment, and, you would have killed two birds with one stone. You would have
laid the foundation and solved half the problem of the judicial accountability....."”

Representatives of the Business Associations who appeared before the Committee
also did not favour the idea to include the judiciary under the purview of Lokpal.

They put forward their views over the issue as under:

The President, CII said:-

..... We believe that Lokpal should not cover Judiciary. We believe that we should
strengthen the existing Judicial Standards and Accountability Bill, 2010 in the
Parliament. I understand that there is a Bill in the Parliament and we believe that
that Bill needs to be re-looked and strengthened. We also believe that the Judiciary
needs to be helped to perform better through setting up more courts, more
infrastructure, more application of technology and also promote arbitration. The
rationale for all this is that we believe that independence of the Judiciary should be
maintained. The Judiciary needs to be kept separate because if the linkage between
the Judiciary and the Lokpal, cases will be going there. If it covers the Judiciary, the
Lokpal will become entirely unwieldy. We don’t see any need for it....."

The President, ASSOCHAM opined:-
"....judiciary should be kept out of this Bill because the independence of judiciary is
very important and it is very important that this independence be maintained, and,

today, &N, EHNT i afaerT & 35‘7-?72\ T & it provides for checks and

"

balances. So, I think, we have to ensure that those checks and balances remain.....

The Vice-President, FICCI stated:-

"....Judicial Accountability Bill should be independent of the Lokpal Bill. We believe
that the judiciary’s independence should be undermined, but, at the same time, it is
very necessary to have a Judicial Accountability Bill and we believe that it should be
a parallel legislation to the Lokpal Bill and again I am going into a fundamental
principal that justice delayed is justice denied. So, whenever we talk about judicial
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accountability, simultaneously we must also be talking about judicial reforms to
ensure that the time aspect of handling cases is addressed.....
Shri Jayaprakash Narayan, while making his presentation before the Committee,

dwelt at length on this aspect. He stated as follows:-

..... as you know the 1973 judgment of the Supreme Court in the Kesavananda
Bharati case held that the basic features of the Constitution are inviolable and the
court has the ultimate power to decide what the basic features are. There is a real
danger that the Supreme Court may hold that any inclusion of higher courts' judges in
the jurisdiction of the Lokpal or Lokayuklta is violative of the basic features of the
Constitution. It may or may not be violative but once the court says so, you know the
implications, Mr. Chairman. I don't think India at this point of time should have a
confrontation between the Parliament and the higher judiciary. We as a country
cannot afford that....."

Likewise, Justice J.S. Verma while appearing before the Committee, opined that the
issue of inclusion of judiciary within the ambit of Lokpal needs to be examined in the
light of the scheme of the Constitution. He was of the view that not only the higher
judiciary but even the subordinate judiciary need not be brought under the Lokpal, the
issue of accountability of these institution should be determined in accordance with

the spirit of the Constitution. He put forward his expert opinion thus:-

..... Article 50 clearly provides and mandates separation of Judiciary from the
Executive. Article 235... But I am speaking from my own experience as a Judge and
the former CJI. Article 235 gives control over subordinate judiciary and also the
High Courts; there is no one else. In the case of the higher judiciary, the Parliament
comes in as the ultimate authority. And according to the law which was made in 1968
or any other law, you will have a body but the final word would be of the Parliament,
not of a few individuals as such. Then, you cannot discuss the conduct of any High
Court or Supreme Court Judge; those are articles 121 and 211 in the State
Legislature or Parliament except on a motion for removal....."

ANALYSIS AND DISCUSSION

The opinions received by this Committee were almost unanimous in recommending
that the Judiciary be kept out of the ambit of the Lokpal. However, it was equally
strongly opined that the judiciary must be regulated and made accountable by a

separate mechanism.

Previously in this year, such a mechanism was mooted by the government through the
Judicial Standards and Accountability Bill 2010 which was also referred to this very

Committee. This Committee has already submitted a report on that Bill and suggested



10.21

various modifications. However, it is a common ground that the said Judicial

Accountability Bill does not seek to address judicial corruption at all and an

independent mechanism for appointment of Judges also needs to be created. The

Committee takes serious note and cognizance of these sentiments and wishes to place

its recommendations as below.

REASONS AND RECOMMENDATIONS

The Committee recommends:

(@

(i)

(iii)

The Judiciary, comprising 31 odd judges of the Apex Court, 800 odd
judges of the High Courts, and 20,000 odd judges of the subordinate
judiciary are a part of a separate and distinct organ of the State. Such
separation of judicial power is vitally necessary for an independent
judiciary in any system and has been recognized specifically in Article 50
of the Indian Constitution. It is interesting that while the British
Parliamentary democratic system, which India adopted, has never
followed the absolute separation of powers doctrine between the
Legislature and the Executive, as, for example, found in the US system,
India has specifically mandated under its Constitution itself that such
separation must necessarily be maintained between the Executive and the

Legislature on the one hand and the Judiciary on the other.

Such separation, autonomy and necessary isolation is vital for ensuring
an independent judicial system. India is justifiably proud of a vigorous
(indeed sometimes over vigorous) adjudicatory judicial organ. Subjecting
that organ to the normal process of criminal prosecution or punishment
through the normal courts of the land would not be conducive to the

preservation of judicial independence in the long run.

If the Judiciary were included simpliciter as suggested in certain
quarters, the end result would be the possible and potential direct
prosecution of even an apex Court Judge before the relevant magistrate

exercising the relevant jurisdiction. The same would apply to High Court



@iv)

(iv)

\))

Judges. This would lead to an extraordinarily piquant and an untenable

situation and would undermine judicial independence at its very root.

Not including the Judiciary under the present Lokpal dispensation does
not in any manner mean that this organ should be left unpoliced in
respect of corruption issues. This Committee has already proposed and
recommended a comprehensive Judicial Standards and Accountability
Bill which provides a complete in-house departmental mechanism, to deal
with errant judicial behavior by way of censure, warning, suspension,
recommendation or removal and so on within the judicial fold itself. The
Committee deprecates the criticism of the Judicial Standards and
Accountability Bill as excluding issues of corruption for the simple reason
that they were never intended to be addressed by that Bill and were

consciously excluded.

As stated in para 21 of the report of this Committee on the Judicial
Standards and Accountability Bill, the Committee again recommends, in
the present context of the Lokpal Bill, that the entire appointment process
of the higher judiciary needs to be revamped and reformed. The
appointment process cannot be allowed and should not be allowed to
continue in the hands of a self-appointed common law mechanism created
by judicial order operating since the early 1990s. A National Judicial
Commission must be set up to create a broad-based and comprehensive
model for judicial appointments, including, if necessary, by way of
amendment of Articles 124 and 217 of the Indian Constitution. Without
such a fundamental revamp of the appointment process at source and at
the inception, all other measures remain purely ex-post facto and
curative. Preventive measures to ensure high quality judicial recruitment

at the entrance point is vital.

It is the same National Judicial Commission which has to be entrusted
with powers of both transfer and criminal prosecution of judges for
corruption. If desired, by amending the provisions of the Constitution as

they stand today, such proposed National Judicial Commission may also



(vii)

be given the power of dismissal / removal. In any event, this mechanism of
the National Judicial Commission is essential since it would obviate
allegations and challenges to the validity of any enactment dealing with
judges on the ground of erosion or impairment of judicial independence.
Such judicial independence has been held to be part of the basic structure
of the Indian Constitution and is therefore unamendable even by way of
an amendment of the Indian Constitution. It is for this reason that while
this Committee is very categorically and strongly of the view that there
should be a comprehensive mechanism for dealing with the trinity of
judicial appointments, judicial transfers and criminal prosecution of
judges, it is resisting the temptation of including them in the present
Lokpal Bill. The Committee, however, exhorts the appropriate
departments, with all the power at its command, to expeditiously bring a
Constitutional Amendment Bill to address the aforesaid trinity of core
issues directly impinging on the judicial system today viz. appointment of
high quality and high caliber judges at the inception, non-discriminatory
and effective transfers and fair and vigorous criminal prosecution of

corrupt judges without impairing or affecting judicial independence.

The Committee finds no reason to exclude from the conclusions on this
subject, the burgeoning number of quasi-judicial authorities including
tribunals as also other statutory and non-statutory bodies which, where
not covered under category ‘A’ and ‘B’ bureaucrats, exercise quasi-
judicial powers of any kind. Arbitrations and other modes of alternative
dispute resolution should also be specifically covered in this proposed
mechanism. They should be covered in any eventual legislation dealing
with corruption in the higher judiciary. The Committee notes that a large
mass of full judicial functions, especially from the High Courts has, for
the last 30 to 40 years, been progressively hived off to diverse tribunals
exercising diverse powers under diverse statutory enactments. The
Committee also notes that apart from and in addition to such tribunals, a
plethora of Government officials or other persona designata exercise
quasi judicial powers in diverse situations and diverse contexts. Whatever

has been said in respect of the judiciary in this chapter should, in the



considered opinion of this Committee, be made applicable, with
appro